United States Court of Appeals 
for the 


District of Columbia Circuit 





RECORD 


BRIEF FOR APPELLANT AND JOINT APPENDIX 


on  — 
Anited & tates Court of, Appeals... of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT ; oo econ ‘ 
ct o olumbia Circuit 


FILED JAN 1 ¢ 1959 
No. 14,841 Syl )) dlwarl” 
_- SEERK 


MARY ELLEN KELLEY, 
Appellant, 


Vv. 


SAFEWAY STORES, INC., 


681i 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Appellee. 


a 


JOSEPH ZITOMER 


7705 Georgia Avenue, N. W. 
Washington, D. C. 


Attorney for Appellant 





(i) 
QUESTIONS PRESENTED 


I. Was the plaintiff's act of attempting to escape a threatened 


injury an intervening cause which barred recovery for injury sustained 


as a result of such attempt ? 


IL. Was an act done spontaneously in response to a normal 
impulse, without adequate opportunity for reflection, for:the purpose 
of escaping from an apparent danger, contributory negligence as a 


matter of law. 


Tl. Where neither party had exchanged the names of witnesses 
to be called at trial was an objection raised for the first time during 
the testimony of the last witness properly sustained on the basis of the 
pre-trial order stating: "The names of all witnesses, if any, are to be 
exchanged forthwith" ? 


IV. Where the necessity for the existence of an obstruction over 
which the plaintiff fell is in issue, may the subsequent removal of the 
obstruction be admitted in evidence ? 


V. Were objections to certain interrogatories propounded to 
defendant before trial properly sustained ? 





JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE . 
STATEMENT OF POINTS ° 
SUMMARY OF THE ARGUMENT 


ARGUMENT: 
I, The Trial Court Erred In Taking The Case From The Jury 


A. The jury reasonably could have found that the manner 
in which the defendant rushed the train of shopping 
carts through the passageway toward the plaintiff, 
considering all of the circumstances, was a breach of 
the duty owed her and was the proximate cause of her 


BIUIURY 5 Peta: m. tjaliy -fhatlns Qualhy tell caliaes het Poses ell. te 


The plaintiff's act of attempting to escape injury 

from the train of shopping carts was done spontaneously, 
in response to a normal impulse, without adequate op- 
portunity for reflection, and was not, as a matter of 
law, contributory negligence . . . . . . 


The jury could reasonably have found upon the evidence 
admitted that the stub wall over which the plaintiff fell 
projected into the natural walkway to the parking lot; 

that the view of the stub wall is obscured by the building 

to patrons returning to the parking lot; that it no longer 
served a purpose; and that considering the use made of 

the walkway, particularly by the defendant in returning 

its carts to the store, it constituted an unreasonable 

tripping hazard, and was, together with the oncoming carts, 
the proximate cause of herinjuries .. . . . 


The Trial Court Erred By Its Construction Of The Pre-Trial 
Order, And By Barring The Testimony Of The Civil Engineer 


The Trial Court Erred In Excluding Evidence Of The 
Removal Of The Stub Wall When Offered Solely To Prove 
That It Was Not Needed . . «. « « oc e 


The Trial Court Erred In Sustaining Defendant's Objections 
To Certain Of Plaintiff's Pre-Trial Interrogatories To 
Defendant 


CONCLUSION 
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JURISDICTIONAL STATEMENT 


This is an action for personal injuries brought by Mrs. Mary 
Ellen Kelley against Safeway Stores, Inc. The jurisdiction of the District 
Court below was founded upon the amount in controversy being in excess 
of Three Thousand Dollars, the plaintiff being a resident of the District 
of Columbia and the defendant a corporation doing business therein. At 
the close of the Plaintiff's case and without any evidence being introduced 
on behalf of the defendant, the court directed a verdict in favor of the 
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defendant on October 25, 1958. The Plaintiff, Mrs. Kelley, appeals 
from the Order directing the verdict against her. Appeal was noted on 
October 28, 1958. 


STATEMENT OF THE CASE 


On May 24, 1957, Mrs. Mary Ellen Kelley visited her daughter at 
Wheaton, Maryland. While there she accompanied her daughter to the 
Safeway Store nearby where her daughter did her weekly shopping and 
Mrs. Kelley made some purchases of her own. Afterwards they pro- 
ceeded out of the store towards the Safeway parking lot adjoining the 
building where they had parked the automobile (J.A. 20). When Mrs. 
Kelley turned the corner of the building at the passageway turning from 
the sidewalk into the parking lot diagonally (J.A. 25, Plaintiff's Exhibit 
1), she was frightened by the approach of a train of empty grocery carts 
which a Safeway attendant was rushing towards her through the passage- 
way (J.A. 19-21, 25, 28). She first saw the carts when they were a 
distance of four feet from her (J.A. 21); observed that they were coming 
terribly fast (J.A. 20); and for fear that she might be struck, stepped 
aside (J.A. 28). In doing so she stumbled over a concrete stub wall or 
bumper curb which protruded from the ground at the passageway, which 
caused her to fall and sustain serious injuries (See Plaintiff's Exhibit 1). 


The store involved together with the parking lot and passageway 


referred to are fully portrayed in photographs introduced at the trial 
(Plaintiff's Exhibits 1-5). It appears that the passageway to the parking 
lot is at the front corner of the store and that the stub wall runs 

parallel to the side of the building and protrudes several feet into the 
natural passageway from the sidewalk into the parking lot. The Plaintiff 
introduced evidence from which it could be inferred that the stub wall 
had originally been intended to protect a portion of the building from 
vehicular traffic (J.A. 42-44) but because of a change in the parking 
pattern, it was no longer necessary (J.A. 40). 
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The Plaintiff called Mr. Paige Hopkins, a civil engineer of the 
firm of Maddox and Hopkins of Silver Spring, Maryland and qualified him 
as an expert in the construction of subdivisions and shopping centers 
(J.A. 44). Mr. Hopkins was the last of five witnesses called. The De- 
fendant objected to the testimony of Mr. Hopkins on the ground that he 


had received no notice of the Plaintiff's intention to call' him as a wit- 





ness, citing the language of the pre-trial order to the effect that the 
names of all the witnesses, if any, were to be exchanged forthwith (J.A. 
46). Plaintiff had construed this order as relating only to witnesses to 
the incident complained of (J.A. 46, 67). The names of all witnesses to 
the fall had been exchanged through depositions and interrogatories. It 
was clear that neither side had submitted to the other the names of wit- 
nesses to be called at the trial. No objection had theretofore been 
made to any of the prior witnesses on this ground. The Court sustained 
the objection on the ground that the pre-trial order compelled the dis- 
closure of the names of all witnesses to be called at the trial (J.A. 46). 
A motion to amend the pre-trial order at that point was denied and the 
Plaintiff made an extensive proffer of Mr. Hopkins' testimony (J.A. 47 
et seq). | 


It appears that Mr. Hopkins would have testified, based upon his 
professional qualifications, that the stub wall extended into a natural 
passageway to the parking lot and that its construction at this point was 
contrary to engineering practice (J.A. 47); and that if it were necessary 
to construct a barrier to protect the corner of the building, there were 
several alternative methods available to Safeway (J.A. 48, 49), and that 
Safeway had employed one of these alternative methods at another store 
at Silver Spring (J.A. 50); that the alternative methods suggested by Mr. 
Hopkins would have involved nominal additional cost and, in one case, 
would have reduced the cost at the same time eliminating the vertical 
projection existing in the passageway (J.A. 49, 50). He would also have 


testified that the cost of removing the stub wall is approximately $100 
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(J.A. 50). Plaintiff offered three photographs of the other Silver Spring 
store referred to (Plaintiff's Exhibits 9, 10, 11, J.A. 48). Plaintiff 
further offered to show that the stub wall over which Mrs. Kelley had 
fallen had subsequently been removed (J.A. 51). This offer was made 
solely to sustain the contention that the stub wall was unnecessary and 
to meet the argument advanced by the Defendant in its opening state- 
ment that the stub wall was necessary to protect the corner of the build- 
ing from vehicular traffic (J.A. 17, 51). 


Certain interrogatories submitted by the Plaintiff to the Defendant 
pursuant to the pre-trial rules of discovery (J.A. 4) were disallowed 
(J.A. 13) upon objection of the Defendant (J.A. 6). Some of these inter- 
rogatories sought information bearing upon the utility of the stub wall 
(J.A. 5, Nos. 5-9). Others sought a full disclosure of all persons who 
were purported to have fallen at or near the scene of the Plaintiff's fall 
(Nos. 3, 4). The object of these interrogatories was placed before the 
Court in Plaintiff's pre-trial statement (J.A. 8) incorporated by reference 
into the Plaintiff's motion to compel answer to those interrogatories 
(J.A. 12), subsequently overruled (J.A. 13). 


At the close of the Plaintiff's case, the defendant moved for a 
Directed Verdict on two grounds: 1) That there was no evidence of negli- 
gence; and 2) That the Plaintiff was contributorily negligent as a matter 
of law (J.A. 52). The trial court, after hearing argument, granted defen- 
dant's motion for directed verdict (J.A. 66), citing Chalmers v. Great 
Atlantic & Pacific Tea Co., (1937) 172 Md. 552, 192 A. 419. The Plain- 
tiff appeals from the order directing a verdict for the defendant. 


STATEMENT OF POINTS 


I. The trial court erred in taking the case from the jury. 


A. The jury reasonably could have found that the manner in 
which the defendant rushed the train of shopping carts 


through the passageway towards the plaintiff, considering 
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all of the circumstances, was a breach of the duty owed her 


and was the proximate cause of her injury. | 


The plaintiff's act of attempting to escape injury from the 
train of shopping carts was done spontaneously, in response 
to a normal impulse, without adequate opportunity for 


reflection, and was not, as a matter of law, contributory 





negligence. 


The jury could reasonably have found upon the evidence ad- 
mitted that the stub wall over which the plaintiff fell pro- 
jected into the natural walkway to the parking lot; that the 
view of the stub wall is obscured by the building to patrons 
returning to the parking lot; that it no longer served a pur- 
pose; and that considering the use made of the walkway, 
particularly by the defendant in returning its carts to the 
store, it constituted an unreasonable tripping hazard and 
was, together with the on-coming carts, the proximate cause 


of her injuries. 


. The trial court erred by its construction of the pre-trial order, and 


by barring the testimony of the civil engineer. ! 


. The trial court erred in excluding evidence of the removal of the 


stub wall when offered solely to prove that it was not needed. 


. The trial court erred in sustaining defendant's objections to certain 


of plaintiff's pre-trial interrogatories to defendant, 


SUMMARY OF THE ARGUMENT 


The jury reasonably could have found that the manner in which the 
defendant rushed the train of shopping carts through the passageway 
towards the plaintiff, considering all of the circumstances, was a breach 
of the duty owed her and was the proximate cause of her injury. 
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The plaintiff's act of attempting to escape injury from the train of 
shopping carts was done spontaneously, in response to a normal impulse, 
without adequate opportunity for reflection, and was not, as a matter of 


law, contributory negligence. 


The jury could reasonably have found upon the evidence admitted 
that the stub wall over which the plaintiff fell projected into the natural 
walkway to the parking lot; that the view of the stub wall is obscured by 
the building to patrons returning to the parking lot; that it no longer 
served a purpose; and that considering the use made of the walkway, 
particularly by the defendant in returning its carts to the store, it con- 
stituted an unreasonable tripping hazard and was, together with the on- 


coming carts, the proximate cause of her injuries. 


The trial court erred by its construction of the pre-trial order, 
and by barring the testimony of the civil engineer. The pre-trial order 
was ambiguous on its face, and was reasonably understood to refer to 
witnesses to the acts complained of rather than those to be called at the 
trial. This understanding adopted in good faith by the plaintiff did not in 


any event prejudice the defendant because the issue upon which the wit- 


ness was to testify had been clearly presented to the defendant in the 
pleadings, pre-trial order and pre-trial interrogatories. 


The testimony of the civil engineer would have presented invaluable 
evidence for the jury's consideration. Without it, the jury could not have 
known of the alternative and safer methods of construction. 


The general rule is recognized that evidence of subsequent im- 
provement is not admissible to evidence a dangerous condition existing 
before. Where such evidence is offered to prove that safer and reason- 
able alternatives were available to the defendant, it comes within the 
exception announced in Hecht Co. v. Jacobsen, (1950) 86 App. D. C. 81, 
180 F. 2d 13. 
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The trial court erred in sustaining defendant's objections to cer- 
tain of plaintiff's pre-trial interrogatories to defendant. These inter- 
rogatories would have produced admissions from the defendant that the 
stub wall was unnecessary. The interrogatory as to persons who had 


fallen prior to the plaintiff's fall might have produced the names of wit- 





nesses to rebut the defendant's contention that no one had fallen before. 


ARGUMENT 


I 


THE TRIAL COURT ERRED IN TAKING THE CASE 
FROM THE JURY. 


The jury reasonably could have found that the 
manner in which the defendant rushed the train 
of shopping carts through the passageway to- 
ward the plaintiff, considering all of the circum- 
stances, was a breach of the duty owed her and 


was the proximate cause of her injury. | 


The principle issue in this case is the manner in which the defend- 


ant's employee was "rushing" (J.A. 28) the carts “terribly fast" (J.A. 
20) through the passageway. Everything else that followed, bearing in 
mind this fact, was perfectly natural and understandable. Whether or 
not this fall would have occurred but for that fact no one can say; but 
certainly the "rush" of the carts was the moving force. It required and 
drew all of her attention in her effort to avoid being struck (J.A. 21). 

It must have been obvious to her in that split second that the "operator" 
of this train had no ability to stop short. These carts that telescope, 
one into the other, surely cannot be stopped suddenly without great dan- 





ger of the forwardmost carts pulling loose from the train and continuing 
onward to strike whoever is in their path. While there is no testimony 
as to how many carts are required to make a train approximately eight 
feet long (J.A. 32) it is only reasonable to assume that together they 





constitute a substantial weight; and when pushed with great force and 
speed towards an elderly lady who, through no fault of her own, has had 
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no warning of their approach, suggests a thoughtlessness of, or indif- 


ference to, the consequences characteristic of the negligence which the 
jury could have found upon those facts. It is probably true that the em- 
ployee charged with the handling of the carts, anxious to finish his duties 
for the day, observed the approach of Mrs. Kelley no sooner than she 
observed the carts--when only four feet separated them (J.A. 21)-- for 


at that point the passageway passes the corner of the building near the 
stub wall and the timing was such that Mrs. Kelley reached the corner 
of the building almost together with the approaching carts. But it should 
have been anticipated that patrons returning from the closing store would 
be approaching and his conduct should have been accordingly governed. 


No one would seriously question Mrs. Kelley's right to go to the 
jury if the carts had struck her; at least not since Sears Roebuck & Co. 
v. George, 75 U.S. App. D.C. 73, 125 F.2d 739, was decided in 1941. It 
was urged there that the patron who was struck by a hand truck ina 
passageway at the store was contributorily negligent as a matter of law; 


and that there was insufficient evidence to support a finding of negligence. 


This court held that the questions of negligence and contributory negli- 
gence were properly for the jury and affirmed. Mrs. Kelley had an un- 
questioned right and a duty to attempt to avoid the threatened injury. 


Taking into consideration all of the circumstances of real or 
apparent danger which surrounded the plaintiff, it was for the jury to 
SST ee mee earn nr oR ps er a heen 


determine as a fact whether the plaintiff's apprehension had a reasonable 
foundation and, if so, whether the fall which produced her injury was 


caused by her attempt to escape from the impending danger. The fore- 
going language is taken substantially from J ennings v. Philadelphia B & 
W_R. Co., (1907) 29 App. D.C. 219, which recognizes that there may be 
liability for an injury sustained in a reasonable attempt to avoid a 

threatened injury, and treating the question as simply one of proximate 


cause for the jury. See also Washington, Georgetown Ry. Co. v. Hickey, 


(1895) 5 App. D.C. 436. 


See “SE, . Rencd~ Gece cee SRK. 
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Lest it be argued that the law of Maryland governing this cause is 
different from our jurisdiction it should be pointed out that Maryland is 
one of the jurisdictions which has decided a case on its facts closest to 
the facts of the case at issue here. And we too should therefore adopt 
the cry that the law of Maryland governs, not that of the District of 





Columbia. : 


In Baltimore & O. R. Co. v. Harris, (1913) 121 Md. 254, 88 A. 282, 
a young lady was privileged to cross ahead of a stationary railroad 
engine stopped at a crossing of the main street at Cumberland, Maryland. 
When she was five to six feet in front of the engine and on the track, the 
engineer blew an extremely loud whistle and blew steam from the cylinder 
cocks covering the front of the engine and so frightened the young lady 
that she thought the engine was going to run over her, causing her to fall 


unconscious on the track and sustain serious injuries. There was no im- 





pact with the engine or any part of the train. It was the main contention 
of the appellant there that there can be no recovery for injuries resulting 
from fright without physical impact. The Maryland Court of Appeals in 
affirming the verdict below for the plaintiff said at 88 A. 282, 288: 


". . . we think that the plaintiff is as much en- 
titled to recover for the injuries sustained as the 
direct result of fright caused by such conduct on 
the part of the servants of the defendant as she 
would have been had said servants, in disregard 
of her position, suddenly moved the train forward 
and thereby injured her." 


And so it was held in Buchanan v. West Jersey ae (1890) 52 
NJL 265, 19 A. 254, that a woman on a railroad platform compelled to 
throw herself on the platform to avoid being struck by a timber project- 


ing from a passing train was entitled to recover for injuries sustained 
thereby; and a woman attempting to escape a derailed tuain fell and in- 
jured her knee. She was entitled to recover. Tuttle v. Atlantic City R. 
Co., (1901) 66 NJL 327, 54 L. R. A. 582, 88 Am. St. Rep. 491, 49 A. 450, 
10 Am. Neg. Rep. 134. | 
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The plaintiff's act of attempting to escape in- 
jury from the train of shopping carts was done 
spontaneously, in response to a normal impulse, 
without adequate opportunity for reflection, and 
was not, as a matter of law, contributory 


negligence. 

We have already seen that the act of the plaintiff in stepping aside 
was done spontaneously, in response to a normal impulse, and without 
adequate opportunity for reflection (J.A. 20, 21). It remains simply to 
determine how the law measures such conduct with regard to the issue 
of contributory negligence. The Fourth Circuit Court of Appeals has 
recently answered this in passing upon a case originating out of Mary- 
land. Wilmer v. Rittenhouse, C.C.A. 4, (1953) 209 F.2d 554. There the 
trial court sitting without a jury rendered a verdict for the defendant 
after finding as a fact that both parties were negligent. The Fourth Cir- 
cuit Court of Appeals reversed and remanded with directions to enter 
judgment for the plaintiff in the amount of damages to be determined, 
and in so doing held that the plaintiff was not contributorily negligent. 
The plaintiff upon seeing a truck approaching as though to run him down 
ran into a field to the side of the highway. The truck driver, in an 
attempt to avoid the collision, also ran off of the road into the same field 
thereby striking the plaintiff. The Court held that if one adopts an unsafe 


course as the result of fright or bewilderment caused by the negligence 


of another, his conduct does not amount to contributory negligence. Com- 


pare the foregoing language with similar language of this Court in Jen- 
nings v. Philadelphia, B & W R. Co., (1907) 29 App. D.C. 219; Ward v. 
District of Columbia, (1904) 24 App. D.C. 524; Washington, Georgetown 
Ry. Co. v. Hickey, (1895) 5 App. D.C. 436. 

In Burkert v. Smith, (1953) 201 Md. 452, 94 A.2d 460, the Mary- 


land Court of Appeals in reversing a directed verdict for the defendant, 
at 94 A.2d 460, 463 said: 


an 


ed Bee “SES - ee Se ce ees 8 
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"Acts which, if done in calm deliberateness, 
might be judged negligent, may yet not be so 
regarded where done spontaneously in re- | 
sponse to a normal impulse without adequate 
opportunity for reflection." | 
In Burkert's Case the plaintiff entered a tavern in which her 
husband had shortly before entered. While standing a short time just 
inside the door watching a shuffleboard game with her back toward the 
open stairs she noticed through the glass panel of the front door the 


shadow of a person seeking entrance, and as the door opened inward she 


took one step back to make way and fell down the stairs. Compare 
Denbow v. C & P Telephone Co., (1952) 199 Md. 609, 87 A.2d 584. 


C. The jury could reasonably have found upon — 
the evidence admitted that the stub wall over 
which the plaintiff fell projected into the 
natural walkway to the parking lot; that the 
view of the stub wall is obscured by the 
building to patrons returning to the parking 
lot; that it no longer served a purpose; and 

that considering the use made of the walk- 

way, particularly by the defendant in return- 
ing its carts to the store, it constituted an | 
unreasonable tripping hazard, and was, to- 
gether with the oncoming carts, the proxi- ! 


mate cause of her injuries. ! 


Plaintiff's exhibits 1 through 5, inclusive, admitted in the trial 
clearly show the walkway and general plan of the store and parking lots 








adjoining. It would serve little purpose in here attempting to describe 
what is shown in those photos. With leave of the Court we should have 
these exhibits available at oral argument. However, for the purposes 
of this brief it is necessary to refer to certain conditions shown in the 
photographs. | 


The stub wall begins at the front building line, as extended, a 
distance of a little over three feet and runs parallel to the side of the 
building perpendicular to the sidewalk. The ground on all sides of the 
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stub wall is of the same level. As one approaches the parking lot from 
the store, the corner of the building is first reached and then a 45 degree 
left turn would lead directly, onto the parking lot. However, because the 
stub wall begins at the front building line and is set away from the build- 
ing, the end of the stub wall would be encountered in passing from the 
sidewalk onto the parking lot. To be sure, if one were to walk the three 
feet, or more, past the corner of the building and then turn onto the lot, 
the stub wall would not be encountered. But because the ground at the 
corner of the building is contiguous to the parking lot and of the same 
level it presents an invitation to be used as a passageway. The civil 
engineer whose testimony was barred, which will be discussed later, 
would have testified that this condition is an invitation to the public to 
use it as a passageway. This much may be fairly inferred from the 
conditions without the aid of expert testimony and was therefore a legit- 
imate inference for the jury. (Of course the alternative methods sug- 
gested by the engineer would not be within the common understanding or 
experience of the layman so we cannot consider it at this point.) 


We respectfully submit that from the conditions described the stub 
wall projected into the natural walkway to the parking lot and as such 
constituted a tripping hazard. The stub wall is obscured by the end of 
the building when approaching the lot (J.A. 29). The stub wall did not 
serve to protect the corner of the building from vehicular traffic because 
the traffic pattern that then existed made that portion of the building in- 
accessible even without the stub wall (J.A. 40). 


It is submitted that the jury could have found from the foregoing 
facts that the stub wall constituted a tripping hazard obscured to view 
until close upon it and that it served no purpose which might justify the 
hazard; and that it should therefore have been removed before Mrs. 
Kelley fell. Nor does it appear to impose a greater degree of care than 
is required of the storekeeper, for although the storekeeper is under no 
| duty to exercise any higher or greater or different degree of care than 


Settee SS Minas i ae SR. Aten 
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any other host, in order to discharge the duty imposed he may be re- 
quired to take different measures or precautions than would one who 
invited others to his private residence for purposes of social intercourse 
or even business. Moore v. American Stores Co., (1936) 169 Md. 541, 
182 A. 436; Restatement of Torts, Sec. 343, comment e.| 


In Burkert v. Smith, (1953) 201 Md. 452, 94 A.2d 460, the tavern- 
keeper was held liable for the design in the construction of steps leading 
downward from the tavern. The top step was variously estimated at 
from four to eight inches, less than the width of the ordinary stair step. 
In Walker v. Dante, (1932) 61 App. D.C. 175, 58 F.2d 1076, a one and one- 


half inch rise in the passageway leading to the main store entrance was 





sufficient to take the case to the jury. In Lunny v. Pepe, (1933) 116 Conn. 
684, 165 A. 552, a ramp had been constructed ina portion of a business 
establishment which ramp ran at right angles to the approach to it, 
requiring that persons either step upon it or walk approximately parallel 
to it a distance before turning onto it. A verdict for the plaintiff was 
affirmed. | 





Chalmers v. Great Atlantic & P. Tea Co., (1937) 172 Md. 552, 
192 A. 419, cited by the trial court in support of its order directing a 
verdict for the defendant (J.A. 66), was a lawsuit brought for personal 


injuries sustained by a store patron in a fall over a carton placed in the 


only passageway provided for access to the meat counter. The trial 
court directed a verdict for the defendant but the Maryland Court of Ap- 
peals reversed saying, at 192 A. 421: | 
"It cannot be said as a matter of law, that the 
conduct of the defendants in placing the carton 
over which the plaintiff fell in the only passage- 
way provided for access to the meat counter, or 
in permitting it to remain there, afforded no 
evidence of negligence." | 
In the Chalmers Case the Maryland Court of Appeals relied 
strongly upon the following circumstances bearing an unusual resem- 


blance to those circumstances found in the instant case: 
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The passageway was narrow; 
The plaintiff had made a turn and taken one step; 


The plaintiff did not see the box nor did she know it was 
there; 


The box was not high. 


The passageway must have been intended for the use of 
the patrons. 


Il 


THE TRIAL COURT ERRED BY ITS CONSTRUCTION 
OF THE PRE-TRIAL ORDER, AND BY BARRING 
THE TESTIMONY OF THE CIVIL ENGINEER. 


The language of the pre-trial order, viz: ''The names of witnesses, 
if any, are to be exchanged forthwith" (J.A. 11), did not clearly state 
whether it was intended to refer to witnesses to the fall and surrounding 
circumstances or to those witnesses intended to be called at the trial. 
Counsel for the plaintiff understood it to refer to witnesses to the fall 
(J.A. 46 , 67) and had not supplied the defendant with any names of per- 
sons intended to be called as witnesses at the trial; nor had the defendant 
given plaintiff any such information (J.A. 46). Indeed no mention was 
made of the subject at any time prior to the objection belatedly raised 
by the defendant when the last of five witnesses had qualified as an ex- 
pert witness. It is difficult to see how the defendant would have been 
prejudiced by allowing the witness to testify. The issues on which he 
was to testify were fully set out in the plaintiff's pre-trial statement 


(J.A. 7-9); and the points were pursued in written interrogatories pro- 
pounded to the defendant (J.A. 4-6). Under those circumstances the de- 
fendant could hardly claim that these issues came as a surprise. 


Ordinarily the amendment of the pre-trial order is in the discretion 
of the trial court; and he is given broad discretion to allow amendment 
"to prevent manifest injustice". Considering the ambiguity of the pre- 
trial order; the understanding of counsel; and lack of any prejudice to 
the defendant, it is difficult to understand why the trial court adopted 


2 eet aoa ‘Mees ~<t ~ ee PRB, > 7 
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the narrow construction of the pre-trial order and then denied the 
motion of the plaintiff to amend that order. In Phoenix Mutual Life Ins.. 
Co. v. Flynn, (1948), 83 U.S. App. D.C. 381, 171 F.2d 982, the trial court 
modified a pre-trial order at the trial so as to relieve the plaintiff from 
a stipulation that if a certain rider was properly a part of the insurance 
policy sued upon, it applied to the death of the insured and barred re- 
covery, and in permitting the plaintiff to show that the rider did not ap- 
ply. This far-reaching exercise of discretion was affirmed. However, 


in Smith Contracting Corp. v. Trojan Construction Co., Inc., (1951) 
U.S.C.A. 10, 192 F.2d 234, the trial court was reversed'for refusal to 


allow an amendment to plead a counterclaim. The motion was made 
during the trial. The appellate court held that leave to amend should 
have been granted where there was no prejudice to the adverse party in 





allowing the counter-claim to be interposed and a continuance had not 
been requested. The appellate court went on to say: 


"We are not unmindful that the agreement arrived 

at during the pre-trial conference as to the issues 

of fact to be presented did not embrace the issues 

of fact raised by this counterclaim. We are of the 
opinion, however, that rigid adherence to pre-trial 
conference agreements will tend to discourage co- 
operation of counsel and their willingness to agree 

at the pre-trial conference as to the real and sub- 
stantial issues to be presented, and will impair the 
effectiveness of the pre-trial conference procedure. is 


In Capital Transit v. Webb, (1944), 79 U.S. App. D.C. 58, 142 F.2d 
757, the plaintiff had fallen at a door step and an engineer was permitted 
to testify that the line of demarcation of the step was not clearly defined 
in accordance with accepted practices. See also Daniels v. County of 
Allegheny, (1956) U.S.D.C. W. D. Pa., 145 F. Supp. 358, where an engineer 
was allowed to testify as to how ramp could have been constructed to 
eliminate a step at the end thereof; and to same effect Delmore v. 
Polinsky, (1945) 132 Conn. 28, 42 A.2d 349. 
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THE TRIAL COURT ERRED IN EXCLUDING EVIDENCE 
OF THE REMOVAL OF THE STUB WALL WHEN 
OFFERED SOLELY TO PROVE THAT IT WAS NOT 
NEEDED. 

The plaintiff offered to prove through photographs (Plaintiff's 
Exhibits 12, 13) and the testimony of the civil engineer and Mrs. 
O'Connor that the stub wall had been removed by the defendant sub- 
sequent to the plaintiff's fall. This evidence was offered solely to prove 
that it served no purpose (J:A. 50, 51). Although it is the general rule 
that evidence of subsequent changes are not admissible as an implicit 
admission that the prior condition was dangerous there are recognized 
exceptions. Where the subsequent change is offered solely to show that 
there were alternative methods or designs to that employed it is ad- 
missible, for the jury are entitled to know what could have been done to 
secure safety. Hecht Co. v. Jacobsen, (1950)86 App. D.C. 81, 180 F.2d 


13. See also Hellweg v. Chesapeake & Potomac Telephone Co., (1940) 
71 App. D.C. 346, 110 F. 2d 546. Here the evidence was offered to 


establish that the stub wall was not needed to protect the corner of the 
building as urged by the defendant in opening statement (J.A. 17). The 
general rule forbidding evidence of changes does not provide an addi- 


tional weapon in the arsenal of the defendant. It does not give the de- 
fendant an immunity with which it may set up a false hypothesis con- 
fident that evidence to prove it false will not be admitted. In this man- 
ner a rule originally designed to protect the defendant is turned into a 
weapon against the plaintiff. 
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Iv | 





THE TRIAL COURT ERRED IN SUSTAINING DEFEND- 
ANT'S OBJECTIONS TO CERTAIN OF PLAINTIFF'S 
PRE-TRIAL INTERROGATORIES TO DEFENDAN T, 
Thirteen interrogatories were propounded to the defendant by the 
plaintiff (J.A. 4). The defendant's objections were sustained to inter- 
rogatories 4, 5, 6, 7, 8, 9(b), 9(c), and sustained in part to interrogatory 
No. 3 by amending that interrogatory so as to call for falls which were 





reported or alleged to have occurred as the result (emphasis supplied) 

of a person tripping over the curbing described by the plaintiff in her 
deposition (J.A. 13). Plaintiff attempted by the wording of interrogatories 
No. 3 and 4 to elicit information from the defendant as to all persons who 
had fallen anywhere near the site of the plaintiff's fall s0 that it would 
allow of no interpretation by the defendant either as to the cause of any 
particular fall or the exact site of the fall. This attempt was success- 
fully rebuffed by defendant through the order of July 14, 1958 (J.A. 13). 
We submit that it was error to allow the defendant to interpret the inter- 
rogatories which were plain on their face. 


The remaining interrogatories to which objections were sustained 
would have elicited evidence from which it could have been established 
conclusively that the stub wall was unnecessary. We submit that the 


ruling on these interrogatories was erroneous. 


CONCLUSION 


It is respectfully submitted that the trial court erred in directing 
a verdict for the defendant; that there was sufficient evidence of the 
defendant's negligence and that the issue of contributory negligence was 





on the facts one for the jury. It is further submitted that the trial court 
erred to the plaintiff's prejudice in excluding the offered testimony of a 
qualified civil engineer on a most vital portion of the plaintiff "Ss case, 
which testimony, if admitted would surely, together with the evidence 
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admitted, have required the trial court to submit the case to the jury. 
Since it was shown through other evidence that the stub wall was un- 
necessary the error in excluding evidence of the removal of it was not, 
in view of the court's directed verdict, prejudicial. However, this point 
is pressed at this time for a decision in the hope that upon re-trial, if 
ordered,there will be no error. 


It is further submitted that the trial court erred to the plaintiff's 
prejudice in modifying plaintiff's interrogatories and in sustaining ob- 
jection to those which could have elicited evidence vital to the plaintiff's 


case. 


For the foregoing reasons and authorities cited herein, the directed 
verdict in favor of the defendant should be reversed and the case re- 


manded to the District Court with directions to grant a new trial, and 


admitting the proffered testimony and further requiring answers to the 
interrogatories in issue. 


Respectfully submitted, 


JOSEPH ZITOMER 


7705 Georgia Avenue, N. W. 
Washington, D. C. 


Attorney for Appellant 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 
Civil Division 


MARY ELLEN KELLEY, ) 


309 Constitution Ave., N.E., 
Washington, D. C., 


vs. 


SAFEWAY STORES, INCORPORATED, 
a body corporate 
1845 Fourth Street, N. E., 


) 
Plaintiff, 
) 


CIVIL ACTION NO. 1735-'57 





Washington 13, D. C. 


C. T. Corporation Service 
1329 E Street, N. W., 


) 
) 
Serve: Resident Agent ) 
) 
) 


1957 July 15 
July 15 


Aug. 6 


Aug. 6 
Aug. 14 


Oct. 23 


Apr. 1 
Apr. 2 
June 4 
June 9 


June 9 


June 9 


Defendant. 


CIVIL DOCKET | 
Complaint, appearance, Jury Demand (filed) 


Summons, copies (1) and copies (1) of Complaint issued 
ser. 7T- 17- 57 | 


Answer of deft to complt; appr of Hogan é Hartson; 
c/m 8-6-57; (filed) 


CALENDARED (N) 


Notice by deft. of taking deposition of ptt and Mrs. 
O'Connor; c/m 8-13-57 (filed) 


Deposition of pltf. & Catherine O'Connor as, 75 pd. by 
deft.) (Filed) 


Interrogatories of pltf. to deft; c/m 4-1- 58 (filed) 
Certificate of readiness. AC/N (filed) 
Answer of deft. to interogs., c/m 6-4-58 (filed) 


Motion of pltf. to compel answer to interrogatories; 
P&A; c/s 6-9-58; M.C. (Fiat) (McGuire, J.) 


Pretrial proceedings (McGuire, J:). 





Appearance of Jack S. May as counsel for pltfs. (filed) 
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1958 June 14 Order sustaining in part and overruling in part objections 


Aug. 6 


. 13 


. 20 
. 25 
. 25 


to interrogatories (Holtzoff, J. (N) ) 


Motion of pltf. for default judgment on issue of liability 
and motion to advance cause for trial; P&A; ¢/m 8-6-58. 
(Fiat) (Youngdahl, J. M.C. ) 


Opposition of deft. to motion for default judgment and to 
advance; c/m 8-12-58 (filed) 


Answers of deft. to interrogatories; c/m 8-12-58 (filed) 
Appearance of John J. Ross, atty. for deft. (filed) 


Order granting pltffs. motion to advance cause for trial 
and referring cause to Assignment Commissioner. 
(N/AC) (Pine, J. (N)) 


Jury sworn; two alternate jurors sworn; trial begun and 
respited to 10-27-58. (Rep. R.C.Gore) (Curran, J.) 


Trial resumed; same jury; respited to 10- 28- 58; 
(reported R.C. Gore) (Curran, J.) 


Trial resumed; same jury; verdict for deft. by direction 
of Court. (reporter R. C. Gore) (Curran, J.) 


Verdict and judgment for deft. by direction of Court. (N) 
(Curran, J.) 


All exhibits returned to counsel for pltf. Joseph Zitomer. 
(filed) 

Notice of Appeal by pltff; Deposit by Joseph Zitomer, 
$5.00; copy mailed to Hogan & Hartson. (filed) 


Cost Bond on appeal of pltf. with Glen Falls Insurance 
Co. in the amount of $250.00 approved and filed. (fiat) 
(Pine, J.) 


Transcript of proceedings of Oct. 24, 27 & 28, 1958; 
Vol I, pp 1-125; Rep. Richmon C. Gore (Appellants Copy) 
(filed) 


Designation of Record & Notice of filing transcript; c/m 
11-7-58 (filed) 


Points on Appeal by pltff. (filed) 


Plaintiffs Exhibits Nos. 1, la, 2, 2a, 3, 3a, 4, 4a, 5, 5a, 
6, 7, 8, 9,-13 inclusive (filed) 

Points and authorities on appeal by pltff; c/m 11-10-58 
(filed) 


Transcript of proceedings of Oct. 24, 27 & 28, 1958; 
Vol. I; pp. 1-125. Rep. Richmon C. Gore (filed) 
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[ Filed July 15, 1957] COMPLAINT 
(Personal Injuries) 


1. Plaintiff is an adult citizen of the District of Columbia; the 
defendant a corporation existing under and by virtue of the laws of 
Maryland. The amount involved is in excess of $3,000. | 

2. At all times alleged herein the corporate defendant owned, 
managed and controlled a grocery supermarket at 11 215 Georgia Avenue, 
Wheaton, Montgomery County, Maryland, together with an adjoining auto- 
mobile parking lot which patrons were invited to use; that at the access 
to the lot nearest the main entrance of the store the defendant negligently 
maintained a concrete curbing running parallel to the building a distance 
of three feet more or less from the building, which curbing created an 
unreasonable hazard to those persons using the accessway. 

3. That on the 24th day of May, 1957, while the plaintiff was a 


business invitee of the defendant and while she was traversing the afore- 





said accessway, the defendant, by its agents, servants or employees did 
negligently push a train of grocery carts toward the accessway from the 
parking lot, thereby causing the plaintiff in fear for her own safety to 
walk towards and fall upon the said curbing. 

4. That as a result of the negligence of the defendant, as afore- 
said, the plaintiff did suffer severe and permanent injuries including a 
broken hip, dislocated thumb, bruises, contusions and abrasions about 


the body and limb and was and will be caused to suffer excruciating pain 


and mental anguish and was caused and will in the future be caused to 
incur great medical expense in the treatment therefor and was and will 
be wholly incapacitated from transacting her normal duties. 
WHEREFORE plaintiff demands of the defendant damages in the 
sum of One Hundred Thousand Dollars ($100,000), togettiee with the 
costs of this action. 


/s/ Joseph Zitome 


Attorney for Plaintiff 
* kK x | 


JURY DEMAND 
Plaintiff herein demands trial by jury. 





/s/ Joseph Zitomer 
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[ Filed Aug. 6, 1957] ANSWER 


First Defense 
The defendant, Safeway Stores, Incorporated, admits that on 
May 24, 1957, the plaintiff, Mary Ellen Kelley, sustained a fall outside 
defendant's store at 11215 Georgia Avenue, Wheaton, Maryland. De- 
fendant denies that the fall was caused by any negligence on its part or 
that of its employees. Defendant has no knowledge nor information 
sufficient to form a belief as to the truth of the allegations of injuries 
and damages contained in the complaint. The remaining allegations of 
the complaint are denied. 
Second Defense 
Plaintiff's fall was caused or contributed to by her own negligence 
and lack of due care for her own safety. 
HOGAN & HARTSON 
By /s/ Frank F. Roberson 


Attorneys for Defendant 
* ok oF 


[ Certificate of Service] 


[ Filed April 1, 1958] 


INTERROGATORIES 


To: Hogan & Hartson, 
Attorneys for Safeway Stores, Inc., 
and 
Safeway Stores, Inc. 


The following interrogatories are propounded pursuant to the 
Federal Rules of Civil Procedure. 

The fall of the plaintiff referred to in these interrogatories is that 
fall referred to in the Complaint and described by the plaintiff in her 
oral deposition heretofore filed. The stub wall referred to in these 
interrogatories is that concrete abutment, curbing or stub wall referred 
to in the Complaint and described and referred to by the plaintiff in her 
oral deposition heretofore filed. The store referred to herein is the 
Safeway Supermarket located at 11215 Georgia Avenue, Wheaton, Mary- 
land. 
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1. State the full names, home addresses and place of employment 


of all persons having knowledge of any fact or circumstance surround- 
ing the fall of the plaintiff described in this action. 
2. State the full name, home address and place of employment of 
each and every person at the scene of the plaintiff's fall at the time of 
her fall and shortly before and after her fall. | 
3. State the full name, home address and place of employment, 
where known, of each and every person who is alleged or reported to 
have fallen at or near the place where the plaintiff fell, giving the date 
of each such alleged fall, the date on which any information of any such 





fall was first received and the name and address of each and every 


witness to each such occurrence. 


4. Where any person is alleged to have fallen outside of the 


store and available information cannot determine the site of the fall, 
please state the full name and address of every such person, and the 
date of each such fall. | 

9. State when the stub wall was first constructed and the name 
and address of the person or firm which constructed it. 

6. State the name and address of the person or firm which 
planned and/or designed the aforesaid stub wall. 3 

7. State the purpose(s) for which the aforesaid stub wall was 
first constructed. | 

8. State the purpose(s) intended to be served oe the stub wall on 
the date of the plaintiff's fall. | 

9. (a) In what direction are automobiles required to face when 
they are parked adjacent to the south wall of the store? 

(b) Were they ever required to face in any other direction 
when so parked? | 
(c) If so, state in what direction they were required to face 

and when the change was made requiring them to face zi their present 
direction? 

10. State the dates on which the aforesaid stub wall was painted 
after the plaintiff's fall and the last date on which the stub wall was 








6 
painted before the fall, giving the name and address of the person or 
firm who painted on each occasion. 

11. State the dates on which the photographs referred to in the 
plaintiff's deposition were taken, and give the name and address of the 
photographer. 

12. Who was the owner of the property upon which the plaintiff 
fell at the time of her fall? !'Who occupied and controlled the property 
upon which the plaintiff fell at the time of her fall? 

13. State whether the area in which the plaintiff fell was lighted, 
where all such lights were located, the number of the lights, who main- 
tained such lights, when they were turned on and by whom they were 
turned on. 

The foregoing interrogatories shall be deemed to be continuing 
so as to require supplemental answers when further information is 
received. 


/s/ Joseph Zitomer 
x * * 


Attorney for Plaintiff 


[ Certificate of Service] 


[ Filed June 4, 1958] 
ANSWERS TO INTERROGATORIES 

1. At this time defendant's investigation has revealed the follow- 
ing witnesses to the facts and circumstances referred to: Claude 
Strep, 5111 Flanders Avenue, Kensington, Md.; James P. Brown, Jr., 
11413 Sherrie Lane, Silver Spring, Md., and Charles Clancy, 12109 
Dalewood Drive, Silver Spring, Md. 

2. See answer to number 1. 

3. This interrogatory is too broad. If plaintiff will submit an 
interrogatory limited to falls of a relevant, defined character and cause, 
prior to plaintiff's fall, the defendant will be able to answer such an 
interrogatory. 

4. This interrogatory is broader than number 3 and irrelevant. 

5. This interrogatory is irrelevant. The so-called "stub wall" 
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was present in a condition known to all concerned at the time of the fall. 
6. See answer to number 5. 

7. See answer to number 5. 

8. See answer to number 5. 

9. This is irrelevant. There is no allegation by either party that 

could involve the information sought. | 
10. This is irrelevant for both the plaintiff and her daughter, who 

was a witness, admit in their depositions that the so-called "stub wall" 


was painted at the time of the accident. | 
11. July 15, 1957 by Adams Studio, Courtyard 1523 - 22nd St., 
n.w., Washington, D. C. 
12. Defendant occupied and controlled the store and parking lot. 





The District of Columbia owned and controlled the sidewalk. 
13. This is irrelevant. The depositions of the plaintiff and her 
daughter admit that there was adequate natural and/or artificial light. 


/s/ Francis L. Casey, Jr. 
Attorney for Defendant 


[JURAT dated June 4, 1958] 


[ Certificate of Service] 


[ Filed June 9, 1958] 
PLAINTIFF'S PRE-TRIAL STATEMENT | 
1. The plaintiff, age 79, was shopping with her daughter at the 





Safeway Store and had herself made a purchase. Upon leaving the store 
the plaintiff fell upon a stub wall constructed and maintained by the de- 
fendant on its property at the entranceway to the defendant's parking lot 
when she stepped aside to avoid being struck by a train of grocery carts 
that one of the defendant's employees was pushing at an excessive speed 
towards her. | 
2. The defendant was negligent in maintaining a stub wall which 
was an unreasonable hazard and which was the more unreasonable since 
whatever the purpose for which the stub wall had been originally con- 
structed, it was serving no purpose on the day the plaintiff fell. It con- 
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stituted a hazard to pedestrians using the walkway, who were required 
to step over it. 

3. The plaintiff had been walking just a step behind and to the 
right of her adult daughter and the plaintiff's view of the stub wall was 
completely obstructed by her daughter and the corner of the Safeway 
building so that when she stepped in the direction of her daughter to 
avoid being struck by the train of carts she fell upon the stub wall. Her 
daughter, being a frequent shopper there, was familiar with the danger 
and stepped over it but the plaintiff, being unaware of the stub wall and 
following closely behind, had no opportunity to see it before she was 
upon it. The lighting conditions were poor. It was 9:00 o'clock in the 
evening and almost dark. The store was closing. 

4. It appears that at one time cars in the lot parked at an angle 
to the building, towards the street, but for: several years before the fall 
cars parked at an angle, away from the street. This different method 
of parking made it impossible for an auto to butt against that portion of 
the building which the stub wall may have been originally intended to 
protect, and so, there was for that long period of time no purpose what- 
soever in the maintenance of this hazard, and although the defendant had 
received other complaints about the danger before the instant one, 
nothing was done about it. 

INTERROGATORIES 

This case was certified to the ready calendar on April 2, 1958, 
at which time counsel stipulated in writing that defendant would have a 
medical examination of the plaintiff and the defendant would answer the 
interrogatories outstanding. Defendant has had its medical examination. 
On June 5th, two days ago, we received the "Answers to Interrogatories" 
in which the defendant refuses to answer interrogatories 3, 4, 5, 6, 7, 8, 
9, 10 and 13 as irrelevant. We have submitted this detailed statement 
of the liability issues so that the relevancy may be made clear, and for 
that reason we are here commenting on the relevancy of each interroga- 


tory by number: 


Nos. 3 and 4: This is designed simply to discover the names of 
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all persons who fell upon the stub wall insofar as this will show know- 


ledge of a dangerous condition. We do not insist upon the names of wit- 
nesses to each fall. No. 4 is intended to be an aid to 3 where the 
defendant claims the site of any fall is unknown. : 

Nos. 5, 6 and 7: These are intended to discover the identity of 
the person who ought to know the purpose for which the ‘stub wall was 
first constructed. No. 7 is needed to evidence the fact that the partic- 
ular purpose was no longer served on the date of plaintiff's fall. 





No. 8: This question goes to the very heart of the fact that the 
stub wall constituted an unreasonable hazard since it lacked any utility. 
The extent to which any hazard may be unnecessary or unreasonable is 
a function of negligence. : 

No. 9: This question relates to the disuse of the stub wall because 
of the change in the method of parking. | 

No. 10: The defendant has photos used in deposition which show 
the stub wall much brighter than on the day of the fall. This was done 
by painting the ends of the stub wall a primer yellow or a whitish yellow 
and photographing the stub wall in that condition. The result of this is 
misleading and the answer to this question will establish that fact. 


Though the stub wall was painted on the ends at the BEG of the fall, the 


paint was old and dulled by the weather. 
No. 13: The lighting was poor and the plaintiff has so testified 





contrary to the argument of the defendant in answer to this question. 
The question is directly to that point. | 
DAMAGES | 

1. The injuries to the plaintiff are detailed in the reports of Dr. 
Henry W. Jaeger, M. D., the surgeon who reduced the fractured femur 
and nailed it, dated June 21, 1957, and the report of Dr. Robert L. Dow, 
dated April 25, 1958, who made his examination on behalf of the defen- 
dant. In addition to the injuries there described the plaintiff developed 
a kidney involvement, bronchitis and severe nervous condition asa 
result of her weakened condition and the fact that she was bed-ridden. 
Mrs. Kelly was totally incapacitated for eight months following her fall 
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and was cared for by her daughter and son-in-law with whom she lived 


during this period. She continued to maintain and pay rent on her own 


apartment in Washington, D.C. After eight months Mrs. Kelly became 
able to get about with the aid of a cane, still walks with a limp and is 
partially disabled. 

2. Permanent injuries are fractured femur resulting in permanent 
weakness and limp, together with permanent loss of strength, as well as 
pain at the site of the injury, all of which results in a permanent partial 
disability. There is restriction of motion in the right hip in all direc- 
tions, atrophy of the right thigh and edema of the right ankle. There is 
stiffness and aching in the left thumb. All of these are permanent in- 
juries. 

SPECIAL DAMAGES : 

Washington Sanitarium: $ 829.50 

Walker, rented : 70.00 

Drugs and Medicines 30.75 

Anesthesiologist 40.00 

X-rays sare 51.00 

Dr. Jaeger case 275.00 

Dr. Ralph F. Patten 69.00 


Mrs. Catherine O'Connor for the value 
of her services rendered gratuitously 
at $15.00 per day for eight months .... 3,600.00 


pati Binincllaatndatlinad 
Total Special Damages $4,970.25 
STIPULATIONS 
1. Plaintiff requests stipulation that the defendant Safeway Stores 
_ Inc., is a Maryland corporation, which owns and operates the Safeway 
Store involved in this action, and that the stub wall is owned, controlled 
and constructed and maintained by the defendant and was so at the time 
| Of the fall. 
2. Plaintiff requests that medical bills be stipulated as admitted 
without formal proof. 
3. Requests that plaintiff photographs taken on June 9, 1957, be 
admitted without formal proof. 


? 
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4. Plaintiff will stipulate that the photographs of the defendant 
referred to in the plaintiff's deposition show the area where the plaintiff 
fell but we cannot stipulate that it represents the conditions which then 
existed since it is contrary to fact. | 
9. Plaintiff requests that defendant detail the act or acts of 
negligence or contributory negligence alleged by the defendant against 
the plaintiff. 
6. Plaintiff requests that defendant be overruled e his objections 
to the interrogatories and that he be compelled to make answer within 
ten days. : 
/s/ Joseph Zitomer 
* * * | 


/s/ Jack S. May, of counsel. 





[ Certificate of Service ] 


[ Filed June 9, 1958] 
PRETRIAL PROCEEDINGS June 9, 1958 | 

STATEMENT OF NATURE OF CASE: | 

The plaintiff's pretrial statement is specific Oe the occur- 
rence, the nature of the negligence, the circumstances, the special 
damages, and the specific character of the physical injuries sustained 
which were fractured fema with insertion of peterson nails, staphylo- 
coccic infection of the bladder and a bronchitis. She claims to be 
permanently lamed. She is now 79 years old. : 

The defendant denies negligence in the maintenance of the stub 
wall, says it was not an unreasonable hazard, and even though it might 
be claimed that at the present time it serves no useful purpose, and 
plaintiff was guilty of negligence or contributory negligence in not 
looking. | 

The names of witnesses, if any, are to be exchanged forthwith. 

The usual stipulations other than doctor bills are agreed upon. 
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Stipulation 1 and 6 as requested are not agreed to. That Defendant was 


doing business in Maryland. 


/s/ McGuire 
Judge 


/s/ J. S. May 
For Plaintiff 


For defendant 


[ Filed June 9, 1958] 
MOTION TO COMPEL ANSWERS TO INTERROGATORIES 

1. Comes now counsel for the plaintiff Mary Ellen Kelly and moves 
this honorable court for an order compelling the defendant to answer 
the interrogatories delivered to counsel for the defendant on the 2nd 
day of April, 1958, and more particularly those interrogatories which 
the defendant has excepted to as irrelevant, and as grounds therefore 
states that the interrogatories are properly within the scope of pre- 
trial discovery, relevant and reasonably calculated to lead to the 
discovery of admissible evidence, and for other grounds to be advanced 
at the hearing hereof. 
2. The plaintiff respectfully refers the court to the Plaintiff's pre- 
trial statement filed in this cause and incorporates pages one and two 
of the pre-trial statement herein as fully as though set out at length. 

/s/ Joseph Zitomer 

/s/ Jack S. May 

* * * 


Attorneys for Plaintiff 
POINTS AND AUTHORITIES 
Rule 33, F.R.C.P. ".'. . . Within 10 days after service of 
interrogatories a party may serve written objections thereto together 
with a notice of hearing the objections at the earliest practicable 
Emees ae 





13 | 
Rule 33, F.R.C.P. "Interrogatories may relate to any matters 


which can be inquired into under Rule 26 (b), . . . ." | 


[ Certificate of Service] 


[ Filed June 14, 1958] 
ORDER | 
This cause came on to be heard at this term upon the plaintiff's 





motion to compel answers to interrogatories. With the consent of 
counsel the Court determined that this motion should properly be 
treated as objections to the plaintiff's interrogatories by the defendant, 





and the matter was heard in that manner. On consideration of the 
interrogatories, the defendant's answers to the interrogatories and the 
plaintiff's motion to compel answers to the interrogatories, and the 
argument of counsel, it is this 14th day of July, 1958, : 

ORDERED that interrogatory numbered 3 shall be limited to falls 
which were reported or alleged to have occurred as the result of a per- 
son tripping over the curbing described by the plaintiff in her deposition 
and that interrogatory shall be so answered. Objections to interroga- 
tories numbered 4, 5, 6, 7, 8 and 9(b) and (c) are sustained. Objections 
to interrogatories numbered 9(a), 10 and 13 are overruled. 


/s/ Alexander Holtzoff 
Judge | 


[ Certificate of Service] 





[ Filed August 20, 1958] 
ANSWERS TO INTERROGATORIES — 

The following answers are supplemental answers to interroga- 
tories made pursuant to the Order of this Court upon hearing of the 
defendant's objections to the plaintiff's interrogatories. 

3. The defendant has inquired of the manager of the store in 
question, who has held that position since the said store was opened on 
July 11, 1951, and of the assistant manager of the said store, who has 
held that position since about 1954, as to whether they have knowledge 
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of any falls which were reported or alleged to have occurred as the 


result of a person tripping over the curbing described by the plaintiff 
in her deposition, and both of these men have stated that they are aware 
of no fall involving this curbing other than the plaintiff's fall. 

9. (a) There is no requirement that automobiles face in any 
particular direction when parked adjacent to the south wall of the store 
in question, and this was true on May 24, 1957. 

10. Defendant has no record of the dates on which the curbing 
or so-called "stub wall" was painted before or after May 24, 1957. This 
wall has been painted on various times by Leroy Washington of 954 Mt. 
Olive Road, N.E., Washington, D. C., an employee of the defendant, who 
first worked at the store in question on August 13, 1956. Mr. Washing- 
ton has a recollection of painting the curbing or "stub wall" prior to 
1957, but has no recollection or record of precise dates. The said wall 
has also been painted on various occasions by the Deluxe Sign Company 
of 1329 Constitution Avenue, N.E., when that concern has repainted lane 
markers on the parking lot. 

13. The parking lot in question is lighted during hours of darkness 
by ten lamps. Nine of these lamps are located on four poles situated on 
an island that runs through the center of the parking lot, perpendicular 
to Georgia Avenue. The tenth lamp is located on the south wall of the 
store approximately ten to fifteen feet from the curb in question. This . 
lamp is fastened to the store at approximately the roof line. These 
lamps are maintained by the defendant's employees who engage Mr. 

E. B. Warren of 4710 - 14th Street, N.W., Washington, D. C., whenever 
repairs or other electrical maintenance is indicated. The lamps are 
turned on by the store manager, the assistant manager, or the employee 
who is third in rank at the store. The lamps are turned on prior to or 
at dusk. On May 24, 1957, the lamps were turned on by the store mana- 
ger, Claude A. Stup, of 5111. Flanders Avenue, Kensington, Maryland. 


/s/ John J. Knight 
John J. Knight, Chief Accountant 
Safeway Stores, Inc. 


[JURAT dated August 15, 1958] 
[ Certificate of Service] 
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[ Filed November 10, 1958] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
October 24, 1958 
The above-entitled cause came on for trial before the Honorable 
Edward M.Curran, United States District Judge, and a jury, at 10:00 
o'clock a.m. 
APPEARANCES: 
On behalf of the Plaintiff: 


Joseph Zitomer, Esq. 
Jack S. May, Esq. 


On behalf of the Defendant: 





Frank Roberson, Esq. 
PROCEEDINGS 
(A jury having been empaneled, the following opening statements 


were made by counsel:) | 

OPENING STATEMENT ON BEHALF OF THE PLAINTIFF 

MR. ZITOMER: If the Court please, ladies and gentlemen: At 
this time we will make our opening statement on behalf of Mrs. Kelley 


and outline very briefly what the evidence will show in this case as 





introduced. | 
We expect to show that Mrs. Kelley was most pe injured 
on May 24th, 1957 while she was a customer at the Safeway Store in 
Wheaton, Maryland, which you have already heard described. You will 
hear that her fall was caused by the fact that a Safeway attendant was 
rushing a long train of empty grocery carts about six or eight feet long 
toward a narrow passageway from the parking lot to the front of the 
store, which pedestrian traffic uses, and that as Mrs. Kelley came 
around the corner which enters into the parking lot, she was startled 
by this long train of grocery carts coming toward her and instinctively, 
out of fear of being struck, stepped aside, tripping over a concrete stub 





wall or bumper curb, however it may be termed. 
Now, these photographs that I have here will be received in evi- 
dence and will describe to you the passageway involved, which you see 





in this photograph. ss 

Mrs. Kelley was walking in the direction seen in that photograph 

that is presently on the board. The Safeway attendant was walk- 
ing toward the photographer at this point. 

This is the view looking into the opposite direction. That is the 
view that the attendant would have been walking in and this is the direc- 
tion that Mrs. Kelley was then proceeding in. 

In order to orient you, you will see that this photograph generally 


shows the Safeway Store involved. The parking lot is shown adjacent to 
it, the stub wall or bumper curb, which is seen here. A closer view 


may be seen by what is depicted in this photograph here. 

Now, the evidence will clearly show that her injury was caused 
by a combination of circumstances, that is, the obstruction that existed 
in the passageway here (indicating on photograph) which one enters as 
he rounds the corner, and the fact that the attendant was pushing these 
carts at a rapid rate of speed at about closing time, or about five 
minutes to nine. 

Now, from all of the circumstances that will be introduced in evi- 
dence I think the conclusion will be drawn, certainly, that Safeway was 
responsible for all of the conditions that existed at the time she fell -- 
the attendant pushing the carts and the conditions of the surroundings, 
the stub wall -- and that her fall was caused by those conditions. After 
considering all the circumstances that you will hear in this case as the 

evidence comes in, considering all those circumstances, Safeway 
was negligent in using the passageway as they did and in maintaining 
the hazard here in view of those circumstances. 

Now, the evidence will further show that prior to Mrs. Kelley's 
injury she was in an excellent state of health. She actually looked much 
younger than her years; that she did all of her own housework and lived 
alone. She was widowed. She did her own shopping by walking to and 
from the market where she lived; she lived then and lives now in North- 
east Washington about six blocks from this Court house; that she would 
take long walks for recreation, and that only the summer before she 
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broke her hip on this fall, she herself had been to Atlantic City and had 
gone surf bathing at the ocean. 

All of this evidence will tend to show her general state of health 
before this injury. You will see further that by reason of her injury 
that she suffered extreme pain while in the hospital, that she underwent 
major surgery, and after the hospital confinement she lived with her 
daughter so that she could have someone to care for her the many 
months that followed. And since that time the evidence will further 
show the extent of the pain, the suffering, and the disability she has 
suffered under, and the very, very gradual, tedious, slow recovery from 
these serious injuries. | 

The evidence will further show that her present disability some 
year and a half from the injury is expected to continue in large part; 
that as a result of all she has gone through there has been remarkable 
changes that have come over her in the last year and a half. Thank you. 

OPENING STATEMENT BY COUNSEL FOR DEFENDANT 

MR. ROBERSON: Ladies and gentlemen, if it becomes necessary 
for the defendant to put in any evidence in this case, we expect to show 
you how ever unfortunate Mrs. Kelley's accident was, it was no fault of 


the Safeway Stores; it was just a question of the lady not seeing what 


was plainly there to be seen and stepping into an obstruction through no 


fault of Safeway. | 
This particular curbing, as you see here, was in front of this 
ornamental tile so cars would not bang up against the ornamental tile. 
This store was put up in 1951 and as counsel has told you the accident 
happened in May of 1957. During that entire time nobody has ever made 
any claim against the store that they could not see that curbing which 





was plainly there to be seen, and nobody has ever claimed that they 
have fallen over it. | 
The plaintiff, Mrs. Kelley, went to this store on this evening with 
her daughter, Mrs. O'Connor. She had been to this store before on a 
couple of occasions with her daughter. They parked on this parking lot 
somewhere in this vicinity. As you can see there are other curb- 
ings on the parking lot. They then went into the store and did their 
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shopping and after they came out Mrs. Kelley and her daughter were 


walking along in front of the store. They came out of the door here and 


were walking along with the daughter on Mrs. Kelley's left, Mrs. 
O'Connor, her daughter, and when they got here (indicating on photo- 
graph) they saw this man coming along through the parking lot pushing 
some five or six carts. 

People had loaded their groceries in their carts and left the carts 
around the parking lot and from time to time one of the attendants must 
collect them and push them back into the store. That was what he was 
doing on this occasion. The evidence will show he was going at an 
ordinary pace, just as anyone else would, and his pace had nothing at 
all to do with this accident. 

The evidence will show that he was plainly visible as he came 
toward this opening which was the only opening he could have used, and 
that the daughter saw him coming and she saw this curbing, which in- 
cidentally, although it doesn't show on this photograph, was painted 
yellow, and was plainly visible on the night in question. It was daylight 
saving time and this was shortly before nine o'clock. The evidence will 
show that this particular curbing is not a matter of not being able to 
see it until you come around a corner; you can see it as you get near 
the corner, and it is back about some five or six inches from the build- 
ing line itself, and as they came along the sidewalk in front of the store, 
the daughter saw these carts coming and she stepped over the curbing 
and she thought to herself, "Well, mother might fall on that," so, she 
said, 'Mother, watch out for the curbing."" About that time Mrs. Kelley 
took two steps over to her left and stumbled over this curbing. 

The evidence will show that it was perfectly visible, the daughter 
had no trouble in seeing it; that the speed of the man pushing the carts 
had nothing to do with it. It was just an accident due to the fact that 
Mrs. Kelley was not as careful as she might have been on this occasion. 

However unfortunate the accident is in this case we expect to ask 
for a verdict in favor of the defendant. Thank you. 
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(Whereupon, Doctor Henry William Jaeger was called to the stand 
as a witness for the plaintiff and testified.) : 
Whereupon, 

MARY ELLEN KELLEY | 
the plaintiff herein, assumed the stand, and having been duly sworn, was 
examined and testified as follows: : 

DIRECT EXAMINATION | 

BY MR. ZITOMER: | 

Q. State your full name and address, please. A. Mary Ellen 
Kelley. : 
Q. You are the plaintiff in this case? A. That is correct. 


Q. How long have you been living in Washington? | A. Oh, over 





sixty years. About sixty-five years. 

Q. What address are you living at now? A. 309 Constitution 
Avenue, Northeast. | 

Q. How long have you been living at 309 Constitution Avenue, 
Northeast? A. About thirty years. : 

Q. Directing your attention, Mrs. Kelley, to May 24th, 1957, did 
you sustain injuries at the Safeway Store? A. Yes, I did. 

Q. You were outside of the store? A. Yes, I was. 

Q. What was the time and place? A. Well, it was after 8:00 
o'clock. It was almost closing time. : 

Q. Will you describe for us in your own words what happened ? 
A. I went to the Safeway with my daughter and after we did our pur- 
chasing, we came out and walked along the side of the building toward 





the car. 

As we reached the driveway, the pavement that oe into the drive- 
way, I saw this chain of carts coming at me so quickly, and it frightened 
me so that I stepped aside and stubbed my toe against the curbing or 


something and fell over. 
* * * 





10 Q. Mrs. Kelley, how did you happen to go to the Safeway Store on 
that day? A. My daughter wanted to do her shopping that night because 
| 





20 
she was going to a party the next night and I went out to take care of the 


children, and I went with her. We didn't start until -- leave home until 
about 8:00 o'clock. She wanted to do her weekend shopping that night. 

Q. What were you doing at your daughter's? A. I was going to 
baby-sit for her. 

Q. Well, were you going to spend the night with them? A. Yes, 
that night and the next night with them. 

Q. Where does your daughter live? A. On Inwood Avenue, Silver 
Spring. 

Q. Is that near the Safeway Store? A. That is about a mile away. 

Q. How did you get from your home to your daughter's place? 

A. She drove me. 

Q. How did you get from your home, I mean, to your daughter's 
home? A. Oh, my daughter's place? I went on the bus and she met 
me at the bus stop at Silver Spring. 

Q. Now, when you went to the Safeway Super Market, did you go 
with your daughter and your grandson? A. Yes, sir. 

11 Q. What is his name? A. His name is Michael and he is about 


Q. When you went to the store, while you were there, did you do 


any shopping? A. Yes, I shopped some for the children. I bought 
things for them and my daughter went about and did her own shopping. 

Q. As you left the Safeway Store did you and your daughter and 
your grandchild leave about the same time? A. We all came out the 
door at the same time and walked along the sidewalk. 

Q. As you walked along the sidewalk toward the parking lot would 
you describe for us the positions you and your daughter and your grand- 
son were in as you approached the parking lot? A. Yes. A man had 
her packages. She had a number of packages, and he was pushing them 
ina cart. She had a couple of packages in her arms and we walked 
along the side of the building, and the little boy was between us and we 
got to the end of the building and I saw these carts coming at me so 
terribly fast. I was afraid that they were going to hit me, and I stepped 
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aside and hit my toe against the curbing. In the meantime I think she 
must have stepped over. I didn't see her. I was watching the carts. 

12 Q. Now, when you first saw the carts, how far away was the lead 
cart from you? A. Oh, very close to me. I wouldn't say more than 
four feet. | 

Q. Now, would you describe for us, Mrs. Kelley, by pointing to 
anything in the court room, the length of these carts? A. The length 
of the carts? 

Q. The length of the train of carts? A. Oh, I don’ t know. Per- 
haps half as long as that front part there. 

Q. The length of that railing, half the length of that railing? 

A. Yes. | 

Q. Did you notice the man pushing the carts? A. No, I just saw 
somebody there. I just saw the top, but I was so busy watching the 
carts that were coming so fast on me, that is all I looked at. I just 
watched those. : 

Q. Was your daughter carrying anything? A. Yes, she was 


carrying a couple of packages. The cart was so full = she carried 


a couple. 

Q. Had you ever been to this Safeway Store before? A. I think so. 

Q. Are you a regular shopper at that store? A. No, I live in the 

city. I don't shop out there. | 

Q. Could you describe for us how fast this man was pushing the 
train of carts? A. I don't know how fast he was going. I know it 
seemed awfully fast, and I was so afraid he was going to hit me. I was 
so frightened and I thought of nothing else but getting out of his way. 

Q. What did you do? A. I stepped aside, and as eee aside 
my toe hit that curbing. 

Q. Then what happened? A. I fell over into the parkway and then 
I don't remember. The next thing I remember I was sitting up and 
someone was holding me. | 

Q. And did you know where your daughter was at that time ? 
A. She was near me. She was talking to me then but I don't remember 
just how near she was. She was talking to me. 
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Q. You were sitting up? A. I was sitting up and a man was hold- 


ing me and he asked me if I could stand and I tried and I couldn't. I 
was in so much pain with my leg and my hand. My hand on this side, 
and leg on this side (indicating) I didn't think of anything else but the 
pain. I don't even know which way I was facing, but he asked me if I 
could stand and I said no. Someone said "You better take her to the 
hospital" and my daughter asked me if I would go, and I said yes. 

Q. How was your hand, your left hand? A. This thumb was bent 
back almost to my wrist and it hurt me so bad, and it frightened me so, 
and I said, "My thumb," and some young man, I think an employee of the 
store, held it. He put his hand over it and said, ''You will be all right 
when you get to the hospital," and then my leg hurt me so. In fact, my 
whole body hurt. 

Q. And did the ambulance come? A. The ambulance came -- I 
don't know too much after that. 

Q. What happened when the ambulance arrived? A. They started 
to put me on the stretcher and it seemed to be too small so they got a 
larger one and they got me and put me in the ambulance and took me 
over to the Sanitarium, Washington Sanitarium. 

Q. What happened at the Washington Sanitarium? A. Well, I 
was so frightened I don't know, but they put me in this place and took an 
x-ray of me. First they sent for a doctor but somebody suggested 
Doctor Jaeger. I didn't know him but they had a consultation about who 
to have and then he finally came, very quickly it seemed to me, and he 
took an x-ray. Put me on a table and took an X-ray. 

He also pulled my thumb into place. It was bent way back and he 
took a hold of it and pulled it and it didn't come back, and he said it 
would work sometime and he gave it another jerk and it went back into 

the socket. But it was very, very painful. 

Q. When were you operated on, Mrs. Kelley? A. Beg pardon? 

Q. When were you operated on? A. That was the night of Friday 
and I wasn't operated on until the next Monday, on the 27th of May. 

Q. How did you spend those few days before the operation? 
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A. Inthe meantime I had regular pain. I think they gave me something 
to ease my pain, I'm not sure, they put my leg in traction to hold it in 
place. : 
Q. What do you mean by "traction"? A. Well, some weights they 
had fastened to it and it hung over the end of the bed and pulled my leg 


down. 


Q. Mrs. Kelley, to go back to the scene of the accident, can you 


state about the approximate time of day that was? A. I didn't under- 
stand you. 
Q. Can you state approximately what time it was that you fell? 
A. Well, it was almost closing time. I would say it was almost dark. 
Q@. Was the sun stillup? A. I don't know. I wasn’ t looking at 





the sun. | 
Q. Can you state whether there were lights on? A. I think not. 
16 It seemed quite dark. It was late enough for us to| walk along the 
sidewalk but I don't remember when we got down there it seemed quite 
dark, but I did see the carts coming toward me. : 
Q. Was it full nighttime? A. No, it was more like twilight, I 
would say. | 

* 
CROSS EXAMINATION 
BY MR. ROBERSON: ! 
Q. Your good health included good vision, did it? A. I beg your 
pardon. 
Q@. Your good health included good vision? You could see at the 





time of the accident? A. Yes, I have glasses to read with but I see all 
right. : 
Q. Did you have your glasses on at the time of your fall? A. No, 
I don't wear them unless I read. 
Q. But you see well enough to walk along the ane alone? 
A. Yes. | 
Q. And you can see fire plugs and things like that? A. Oh, Yes. 
Q. You had been shopping with your daughter on other occasions 
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prior to this accident? A. Yes, a number of times. 


Q. And to grocery stores. A. Yes. 

Q. As a matter of fact, you had been a couple of times to this 
very grocery store on Georgia Avenue, hadn't you? A. I think so. 

Q. Did you always go by automobile? A. She drove the car. 

Q. And you were aware of the fact that on grocery store lots, 
including this one, there were curbings at various places, didn't you? 
A. I hadn't observed them particularly. 

Q. You mean you didn't know there were any curbs on parking 
lots? A. Oh, around the parking lots, yes, but I hadn't noticed them 

_ around the Safeway. 
29 Q. You had been to this store twice before, hadn't you? A. Yes. 

Q. Asa matter of fact, you went on this occasion and parked in 
this parking lot on the side of the store? A. Yes. 

Q. And when you went into the store you walked through this very 
Opening that later on the accident occurred? A. Yes. 

Q. Now, after you came out of the store, when you came out, you 
came out of the front entrance, didn't you? A. Yes, I came out the 
front entrance. 

Q. Can you see the photograph from here? A. Yes, I see it. I 
walked out the front door and we turned around and walked along beside 
of the building. 

Q. It isn't the side, is it? Isn't it the front of the building along 
Georgia Avenue? A. Yes. 

Q. And there is a brick wall here at the front of the building? 

A. That is the building, yes. 

Q. You didn't have any trouble seeing things as you walked along 
there? A. No. 

Q. Now, do you remember that there was tile work along this 

_ part of the building, and a short way around the side, tile work around 
30 the side of the building? A. I didn't observe it particularly. I 
just walked along. 


Q. Have you been back to the place since your accident? A. No, 


I have never been back, no. 
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Q. Your daughter was the one closest to the wall of the building, 
as you walked along, isn't that correct? A. Yes, she was. She and the 


little boy. | 
Q. Your grandson was in between you? A. Yes. 
Q. You were on the outside closest to the street : A. Yes. 

Q. When you got down here toward the corner of the building you 


could see this man coming along pushing the carts, couldn't you? 


A. Yes, I saw him coming just as I got to that opening, and he was 


coming so fast I was afraid he was going to hit me. 
Q. Well, what did your daughter do, step over the curbing? 
A. She probably did, because just as my toe hit that curbing she said, 
‘Watch out for the curbing," but I had already hit it. She saw the man 
coming probably and she knew the curbing was there, but I did not. 
Q. You didn't have any difficulty in seeing the man coming toward 
you? A. Oh, no. | 
Q@. He was walking toward the center of the opening, wasn't he? 
A. He was pushing the carts. 
Q. And going toward the center of the opening between the short 
curbing and the other curbing? Did you see this? A. Yes. 
Q@. The man was pushing the carts in this direction toward that 
opening, wasn't he? A. Yes. | 
Q. Toward the center? A. Yes. 
Q. You were on the outside approaching it from the opposite 
direction? A. That's right. | 
Q. Mrs. Kelley, had the man passed you at the time you fell over 





the curbing? A. Oh, no, he was just coming right toward me. 
Q. Do you know whether the man himself had passed you when 
you fell? A. Idon't know. Ifell. That's the end of that. 
Q@. You don't know whether he had already pascot you at the time 
you fell or not, do you? A. No. 
32 Q. On the way into the store you say you had passed through that 
very opening the man was pushing the carts through? A. I think so. 


Q. Did you see this curbing at that time? A. I hadn't noticed it. 
| 
| 





26 
Q. And when you stepped to your left to avoid the man with the 


carts, you took approximately two steps bef ore you hit your toe against 
the curbing? A. I think about two. 

Q. You were not rendered unconscious by your fall, were you? 
A. Idon't know. That is what I don't know, how I fell. I was sitting up. 
I don't think so. 

Q. Do you think -- A. I don't know how I struck the pavement. 

I know I came down with a terrible crash. 

Q. You don't think you hit your head? A. No, I hit this part of 
my body (indicating.) 

Q. And do you remember that the floodlights and so forth were on 
at the time you started noticing things after the accident? A. Well, I 
didn't pay much attention to that. I was in so much pain. 

Q. Didn't you say under direct examination that you remember 
the lights were on after the accident? A. Probably so. I said I didn't 

33 know. 

Q. Is it your testimony that it was on or you don't know whether 
they were onor not? A. No, I don't. I know they weren't on when I fell. 

Q. You know that they were not? A. Because it was too dark. I 
would have seen -- I just saw this man coming at me. 

Q. You could see the man coming at you, couldn't you? A. Yes. 
It was quite dark. 

Q. It wasn't dark enough for the headlights of automobiles to be 
on yet? A. I don't believe they were. 

Q. It wasn't that dark, yet? A. I don't think so. 

Q. Do you remember having your deposition taken in this case in 
September, 1957 when you came up to a lawyer's office with your attor- 
ney, and you were asked certain questions under oath and you answered 
them? A. Yes, but at my house. 

Q. They came to your house, that's right. You remember this 
question being asked of you at that time and you answering it this way? 
This was a question asked of you by your attorney, Mr. Zitomer, on 
page 40 of the deposition. 
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"Question: Mrs. Kelley, you were asked earlier whether the lights 


34 on the parking lot were on. Are you able to say whether the lights 
were on or off? | 
"Answer: I don't know. I didn't notice it." | 
Is that still your testimony? A. I think so. I don't remember 
whether they were on or not. : 
Q. Was the little boy that was with you ahead of you or directly 
along beside you? A. He was just a little ahead of me. 
Q@. Did he fall over the curbing? A. No, I think not. 
MR. ROBERSON: I have no further questions. | 
REDIRECT EXAMINATION 
BY MR. ZITOMER: | 
Q@. Mrs. Kelley, do you ever recall seeing that stub wall or curb- 
ing before you fell over it? A. Oh, I have seen them = various places. 





I don't pay much attention to them. | 
Q. Do you ever recall seeing this stub wall before you fell over 
it? A. No. 


Q. Can you state how often to your knowledge ee daughter shops 


at the Safeway Store? A. You mean when she goes or I go ? 





Q. Your daughter. A. She goes two or three times a week. 

Q. Can you state whether when you walked into the Safeway park- 
ing lot you entered the store from the parking lot, whether or not it was 
necessary or not to step over that stub wall or curbing 2 

MR. ROBERSON: I will stipulate it wasn't necessary. 

THE WITNESS: It wasn't necessary, no. | 

BY MR. ZITOMER: 
Q. Do you recall whether you stepped over it or if you found it 





" necessary to step over it on that particular occasion? A. Oh, no, we 
walked right through there and went on into the store. There was no 
obstruction. | 

Q. At that time there was no obstruction? A. No obstruction. 
Q. Do you know where the man pushing the carts was at the time 
you actually hit the ground? A. No. | 
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Q. I understood you to testify earlier, in response to one of the 


questions Mr. Roberson put to you, that the man had passed you when 
you hit the ground. A. I don't know. I was so frightened, and I stepped 
aside just to get away from that rush of carts. He was rushing them 
and after that I don't remember. I was in too much pain. 

Q. Can you state whether or not this picture fairly represents 
your view of the parking lot as you approached it from the store? 

A. I think so. 

Q. As you approached it were you any closer than the photographer 
was in this picture at the moment you saw the curbing? A. WasI-- 

Q. In other words, does this picture accurately represent your 
view of the parking lot as you approached the corner of the building? 
A. I think so. 

MR. ROBERSON: I move that go out. It is leading and indicates 
to her what he thinks she could see, and it indicates the answer he wants 
from her. I don't think that that is a correct way to interrogate a wit- 
ness. 

THE COURT: I will sustain the objection. You weren't there 
when the photographer took the picture, were you? 

THE WITNESS: No. 

THE COURT: So you don't know where he was. 

THE.WITNESS: That is right. 

BY MR. ZITOMER: 

Q. Mrs. Kelley, can you state what this picture represents to 

you? Does this represent any of the area involved? A. I don't 
know. I think that is the side of the building but I don't know whether 
the walk is there. 


Q. Did you have any better view, or what was your view of this : 
parking lot as you entered it from the sidewalk? A. That building 
there -- there is another picture there that is much better. 


Q. My question, Mrs. Kelley, is, did you see the stub wall or 
curbing there? Could you see that stub wall or curbing if you were up 
along the sidewalk about ten feet toward the front of the store? 
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A. Idon't know. I didn't see it. I don't know. I don't think so. I think 
the end of the building would hide it from me. 


Q. Thank you. Now, you were asked one further ee in your 





deposition. Do you recall on page 8 of the deposition, that you were 
asked by counsel for Safeway this question: | 
"Question: Was it light out at the time this accident occurred? 
"Answer: It was just about twilight.” | 
Do you recall making that statement? A. I think SO; that is about 
the time it was. 
Q. Do you recall the question ''Were the street lights on, do you 
recall at that time?" and your answer was "I don't recall the street 
38 lights. I do know the afterglow of the sun was very red but it was 
almost dark." : 
And then do you remember this question: 
"Question: Do you recall whether or not the flood lights in the 
parking lot were on? | 
"Answer: I think so," 





which appears at the bottom of page 8, is that the testimony you gave? 
A. Yes. : 


MR. ZITOMER: Thank you, Mrs. Kelley. 
THE COURT: That is all, Mrs. Kelley. 
bd x 
40 CATHERINE O'CONNOR 
was called to the stand as a witness by counsel for Plaintiff and having 
been first duly sworn, was examined, and testified as follows: 
41 DIRECT EXAMINATION 
BY MR. ZITOMER: 

Q. Please state your name, your address and your relationship 
with Mrs. Kelley, the plaintiff. A. Catherine O'Connor, 10706 Inwood 
Avenue, Silver Spring, Maryland. I am her daughter. 

Q. What is the name and occupation of your husband? A. Hugh 
O'Connor and he is a plumber. : 

Q. I understand you have three children, Mrs. O'Connor 
A. That's right. 
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Q. How long have you lived in the community you now reside? 


A. A little over nine years. 

Q. Where do you customarily do your shopping, or where did you 
do your shopping on May 24, 1957? A. Well, generally, I did my . 
grocery shopping at the Safeway Store in Wheaton, Maryland. 

Q. Is the photograph shown in Exhibit 4 the store you just referred 
to? A. Yes. 

Q. Were you in company with your mother that day when she fell? 
A. That's right, she was in company with me. 

Q. Now, how did you and your mother come to the Safeway Store 

on that day, and for what reason? A. To do our grocery shopping 
for the week. 

Q. When you went to the store your mother was with you and one 
of your children, is that right? A. That's right. 

Q. What is the name of the child who was with you? A. Michael. 

Q. And how did you get to the Safeway Store? A. In our own car. 

Q. When you went into the Safeway Store what lot did you park in? 
A. Well, as you face the store, we parked on the right hand side of the 
store. 

Q. Would that be the parking lot which is seen in Exhibit No. 4? 
A. That's right, yes. 

Q. Do you recall the way or manner in which you went into the 
store after you parked your car, the route you took? A. No, I do not. 

Q. Now, when you and your mother completed the shopping did 
you carry any bundles with you? A. Yes, my large order went ahead 
with an attendant and I carried one large bundle in my arms. : 

Q. How large was the bundle you carried in your arms? A. One 


43 of the larger size bags. 


Q. When you went out of the store was your mother carrying 
anything? A. Yes, she had a purchase. 

Q. Now, as you turned to go out of the store, did you walk back 
toward the parking lot, and will you tell us the route you took? A. Well, 
we came out the door of the store and along the side of the building, that 
is, across the sidewalk, out into the lot. 
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Q. That is the sidewalk in front of the building, is it that goes to 


the lot? A. Yes. 
Q. Now, as you walked toward the parking lot what was your 

mother's position with respect to you? Was she beside you or -- 

A. She was behind me. My little boy was beside me. | 





Q. Where was she, directly behind you or to‘your right or left? 


A. I don't know. She was behind me. I didn't look to see. She was just 
behind me. | 
Q. As you came to the parking lot tell us what happened. A. Well, 
as we came -- we stayed close to the side of the store there because 
that sidewalk slants a little and as we came to the end of the building 
there, my car was parked over on the next section and the boy 
had pushed my cart across and as I came around the side of the building 
there the Safeway attendant was pushing a long line of carts and he was 
pushing them quite fast. I stepped in and stepped over this curbing, and 
as I stepped over the curbing, which I had done -- I just knew it was 
there -- I had stepped over the curbing. As I stepped over, I thought, 
"Well, my mother might not know that is there, and she might fall.” 
When I said, ''Look out" she had started falling. | 
I had this big bag in my hands and there was nothing I could do. 
Q. Where was the man who was pushing these carts at that time? 
Will you describe that for us? A. Well, he was just coming down the 
lot right beside me and he was -- there is an opening there and he was 
coming through that opening and it is narrow so, of course, we couldn't 
all get through there at the same time, so naturally I svenped to the side 
here and over this curb. 
Q. Is that the opening you see, or part of which you see, in Ex- 
hibit 2 on this board? A. That's right. 
Q. Where were you with respect to the corner of the building 
shown in Exhibit 3 when you first observed this attendant pushing the 
: train of carts? A. Well, you couldn't see him unless you were 
right on the corner there. : 
Q. Where were you standing at the time you first saw the attend- 
ant? A. I guess I was just a little bit past that corner of the building. 
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Q. This corner here (indicating?) A. That is right. 


Q. Can you estimate for us the length of the train of carts that 


the attendant was pushing? A. I would say eight or ten feet. 

Q. Can you tell us the manner in which this attendant was pushing 
them? A. He was pushing them quite fast at that time of the evening. 
They usually do, but in this case he was pushing them fast. He wasn't 
running but he was pushing them fast. 

Q@. And what time was this? A. Just before 9:00. Just before 
the store closed. 

Q. Do you know the man who was pushing this train of carts? 

A. Well, there are a lot of Safeway -- I mean I have been there so many 
times. I think I know who he was. 

Q. Did you later come to learn the name of this person? A. Yes. 

Q. What is his name? A. James Brown. 

Q. Had you ever seen him at the Safeway Store before this? 

A. Oh, yes, I suppose so. He is an employee there. 

Q. You saw him at the Safeway Store afterward? A. Yes. 

Q. And you know from your observations of what he did around 
the store that he is an employee? A. Oh, yes. 

Q. Do you know how he was dressed on this occasion? A. He 
had something white on. You know a white apron maybe. I don't know 
but something white that goes with him. 

Q. Now, Mrs. O'Connor, would you mind stepping down here, 
please? 

(The witness goes to the blackboard.) 

Q. Now, point out to the Court and jury the route and manner in 
which you stepped or turned or walked at the time you came to the cor- 
ner of that building. A. Well, I was coming along here (indicating) as I 
say, I was close to the wall and, of course, you can't see anything except 
over here until you pass this walk. As Iwas right here, and this man 
was coming around here, he was right about here, I guess, and he was 
coming so fast that, of course, I stepped through here and over this by 

force of habit, and my mother was right behind me, and my little 
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boy was right here on the side of me. 


Q. You indicated "here", an areaway for the record which is the 
area between the stub curbing and the building itself, is,that right? 
A. Yes. 

Q. Is that the areaway in which you stepped? A. Yes. 





Q. How far into this areaway did you step? A. Well, I stepped 
far enough in here to get out of the way. This man was coming around 
here with the carts and my little boy, and I supposed my mother would 
step with me, so I stepped far enough over so we could all step over 
here and he could get by with the carts. 

Q. Why did you caution your mother at that time about this curb- 
ing? Before you answer -- 

MR. ROBERSON: Just amoment. There is a seiiiae question. 
Allow her to answer one question at a time. 

THE COURT: I think so. 

MR. ZITOMER: I will withdraw that question. 

BY MR. ZITOMER: | 

Q. Will you point out where the front of the carts) was at the time 
you came to the corner? A. Well, you can't see too good but anyway 
they were right about here (indicating). You see, the man is coming 
around here, and they were right about here. | 

Q. Which way were they headed at that time? A. They were 
coming right toward us because we were coming right through here. 





They were coming right toward us because to has to turn and come 

around there. There is no other way to go. 
Q. Now, would you mind resuming your seat? I understand you 

frequently shop at this store? A. Yes, two or three times a week. 

Q. Have you ever before had an occasion to step over that stub 
wall or curbing? A. I knew it was there. I know that I'must have 
stepped over it before, yes. I knew it was there. I have stepped over 
it. 





Q. On what occasions or what reasons in the past have prompted 


you to step over it? A. Well, that place there is not very wide and, of 
| 
| 
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course, when you go there on a busy night there are people going 


_ through there and carts going through there and I just knew it was 
_ there. 
Q. Do you recall what the light was like at that time? A. I didn't 
49 pay any attention. I know it was about twilight, but other than that 
I don't know. 
| Q. You described earlier a sidewalk,you said, and that half of it 
slopes toward the street. Is that sidewalk shown on this photograph, 
_ the part that slopes toward the street? A. Well, you can't tell there 
- too much. I have on occasion taken carts there and if you push them 
| they will go down the hill. You have to stay close to the building. 
| Q. Inother words, you have to stay on the left hand side of the 
building? A. Yes, or they will get away from you. 
Q. Now, when your mother fell can you describe for us exactly 
what happened? A. Well, as'I stated before, as I came around the 
corner there and the man was coming so fast with the carts, we stepped 
in and stepped over, and as I said, "Mama, watch that curb," and before 
I got the last word out she said, "Oh, Iam falling, I am falling," and, of 
course, I couldn't catch her and she just fell over the curb and was 
finally, I guess, as I recall, she was sitting on the ground. 
Q. Then what happened? A. I asked her if she was hurt and she 
said "My thumb, my thumb." Of course, the joint in her thumb was way 
back and that is what frightened her, and she was in a dazed condition. 
50 She was shocked, and I guess I was, too, and we stood there and 
finally the attendants came up and someone said "Well, do you want us 
to call an ambulance?" And I said "Oh, no, I think she is just shook up," 
but I did know her thumb was hurt, but I didn't know it was hurt so bad, 
and I thought to myself "I guess she will have to go to the doctor and 
have that thumb fixed." A Safeway attendant came over and was very 
kind and put his hand over it and held it so she couldn't see that piece 
way back over her wrist. 
So, I said "Don't call the ambulance," so another Safeway attend- 
ant and I said "We will try to see if she is all right. Pick her up." 
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So, the Safeway manager said to me, "I won't be responsible if you 

pick her up," but we put our arms under her shoulder just as she moved 
herself, her body, and she hollered and screamed and said "That hurts," 
so we didn't touch her any more after that. | 


I said, ‘You better call the ambulance because I guess she is hurt 


worse than I think she is." | 
Q. Did you go with her to the hospital? A. Yes,|I did. 
Q. Can you describe for us the appearance of your mother as 
she was taken in the ambulance to the hospital? A. They couldn't get 
her on the large stretcher. They couldn't get her on the large one be- 
cause that is about eight inches off the ground, so they had to get 
a small one and then lift her on to the small one and then on to the large 
stretcher. 
She couldn't lie down because every time she would move she 
would holler it would hurt her, so she had to sit up in the ambulance 
almost, and that was kind of hardto get her in. Then we rode over to 


the hospital and she was sort of in a shocked condition, dazed. 


Q. Could you see what happened to the man who was pushing the 
carts, Mr. Brown, after she fell? A. No, I didn't. I know that the carts 
were there and then, of course, I didn't pay any attention to the carts. 





Q. Going back‘to the time you were at the store, did your mother 
pay for her own purchases? A. Oh, yes. | 

Q. Now, at the time you actually began to step over this stub wall 
or curbing can you tell us where the man with the train of carts was at 
that point? A. Well, I would say he was just about ready to go through 
there, just about ready to go pass us by then. | 

Q. Now, I will have to ask you to come down once more, Mrs. 
O'Connor. 

(The witness goes to the blackboard.) 

Q. Can you place the letter C where the front of the carts were 
in the picture shown by Exhibit No. 1 at the time you stepped over the 
stub wall? A. Well, it was right at this opening. I guess he was right 
about here. | 
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Q. Thank you. Will you resume your seat? 


(Witness resumes the witness stand.) 


Q. Mrs. O'Connor, at that time can you describe for us the man- 
ner in which the automobiles parked against the building? Perhaps 
Exhibit No. 4 shows the overall scene better -- 

MR. ROBERSONW: Is he testifying or asking, or what? I think the 
witness ought to pick out the picture that she is going to talk about. 

MR. ZITOMER: Well, I thought you conceded -- 

THE COURT: The witness doesn't pick out the picture. The 
attorney picks out the picture. 

MR. ROBERSON: He is telling us what it shows. He says it is 
an overall scene. 

THE COURT: It is. 

MR. ROBERSON: Well, it shows part of it. 

THE COURT: It is the clearest picture there, isn't it? Do you 
know how they were parked? 

THE WITNESS: Yes. 

THE COURT: Tell us then. 

THE WITNESS: Well, 'the cars were parked exactly as that car is 
there, up against the catty-corner -- catty-corner to the wall. 

BY MR. ZITOMER: 

Q. You are referring to this car here? A. Yes, that is at the 
time of the accident, yes. 

Q. Well, would it be fair to say that all the cars -- this is the 
view, I believe, looking to the northwest. This car, for reference pur- 
poses, is pointing northwest. So the cars shown in these photographs 
fairly represent then the manner in which cars were parked at that time 
on the lot? A. Yes. 

MR. ROBERSON: Your Honor, isn't that northeast? 

THE COURT: I don't know. 

MR. ROBERSON: Georgia Avenue ? 

MR. ZITOMER: I think it is northeast. Georgia Avenue runs 
north and south. That is northeast then. 
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BY MR. ZITOMER: | 
©. Was there anything painted on the sidewalk or markers on the 
lot itself to indicate the manner in which cars were to be parked? 
A. There is some marker, either lines or those little round things. I 
believe there are lines going that way. : 
54 Q. Lines indicating the manner in which cars should park? 
A. Yes. : 
MR. ROBERSON: Are you talking about now or then? 
THE WITNESS: I am talking about in this particular picture. 
MR. ROBERSON: At the time of the accident ? | 


THE WITNESS: Yes. 
* 


BY MR. ZITOMER: | 
Q. Can you state what her general habit of care is? Is your 
mother particularly, generally a careful person and well able to get 


around? <A. Oh, I would say she is careful. I don't ever recall her, as 


60 I say -- | 
MR. ROBERSON: I think this is in the province of the jury. If 
this lady is not to say whether she is careful or otherwise. I object to 
that. : 
THE COURT: It wouldn't be her province as to what happened on 
this occasion? He is asking her if she ordinarily is careful. 
MR. ROBERSON: I don't think the fact that she was careful some 
other time is admissible here to show she was careful at this time. 
THE COURT: I wouldn't think so either. | 
MR. ZITOMER: We submit the jury would be entitled to evaluate 
her general habit of care and determine whether she likely followed those 
habits at the particular time. | 
THE COURT: I will sustain the objection. | 
BY MR. ZITOMER: | 
Q. Mrs. O'Connor, to your knowledge has your mother ever before 


engaged in any fall or accident? A. No. 
5d ae 








38 
CROSS EXAMINATION 
BY MR. ROBERSON: 

Q. Are you a frequent shopper at this Safeway Store? A. I am. 

Q. How long have you been a shopper there? A. Ever since it 
was built. 

Q@. That was about 1951? A. I believe so; Iam not sure. 

Q. This material that you see in this photograph, Plaintiff's Ex- 
hibit No. 4, along the base of the store and part way along the wall 
there, that is some sort of marble or tiling, is it not? A. Yes, it is. 

Q@. And this short curbing over which your mother fell is in front 
of that tiling? A. Some of it, I think, yes. 

Q. Has your mother been shopping with you at this particular 

Safeway Store before? A. I imagine she had been there before, 
but maybe once or twice, I couldn't say. 

Q. It is your best recollection she had been there at least once or 
twice? A. Yes. 

Q. Now, Mrs. O'Connor, you yourself could see this curb over 
which your mother fell, isn't that so? A. I knew it was there. I couldn't 
see it from around the corner of that building, no. . 

Q@. You can see the curbing before you reach the corner, can't 
you? A. No, not if you are up against that wall. 

Q. She wasn't up against the wall, was she? A. She was right 
behind me. I imagine she was. 

Q. Wasn't she walking along side of you? A. No, she was not. 

Q. Have you discussed this with your mother as to where she was 
walking? A. Well, yes, I have discussed it with her but she wasn't be- 
hind me. As I said, she was behind me. 


Q. Didn't she tell you she was walking beside you with your grand- 


son in between the two of you? A. No, she wasn't there. 
: Q. She was not? A. No, she was not. She was behind me. 
70 Q. You didn't see exactly where she was walking behind you. You 
| just knew she was behind you, isn't that right? A. She was behind me. 
She wasn't beside me. 
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Q. You don't know if she was hugging the wall of the store or if 
she was some distance out, do you? A. I suppose not, no. 

Q. To get back to you yourself, when you got to the curb you could 
see it, couldn't you? A. I don't know that I looked at it. I was so anxious 
in getting out of the way of the carts I don't know that I looked at it. 

€). You stepped over it, didn't you? A. Yes, I knew it was there. 








I had stepped over it before. | 
Q. Couldn't you see it there even after you stepped over it? 

A. Yes. : 
Q. And it was painted yellow, wasn't it? A. Yes. 
Q. There was nothing wrong with the paint on it, was there? 

A. Well, it was chipped up a little bit, but it was still painted yellow. 
Q. You could see it. There was enough light there that you could 





71 see it, wasn't there? You did see it? A. I suppose I saw it. As 
I say, I knew it was there. : 

Q. As a matter of fact, your mental process was that you stepped 
over it and you thought, "Mother might trip on this" so you said, 
"Mother, watch for the curbing." A. That is right. | 

Q. And about that time your mother fell over the curbing? 
A. Yes. | 

MR. ROBERSON: That is all. 

REDIRECT EXAMINATION 
BY MR. ZITOMER: : 
Q. Mrs. O'Connor, you were asked questions about where the stub 





wall was with respect to the marbleized surface of the building. I think 
Mr. Roberson referred to this area right here. A. Yes. 
Q. Now, you realize from these photographs, of course, -- 
MR. ROBERSON: I object to leading this witness, 
THE COURT: I will sustain the objection. Do not lead the witness. 
BY MR. ZITOMER: | 
Q. Mrs. O'Connor, can you tell us whether or not when entering 





this driveway from Georgia Avenue what direction you would have to go 


in to make your turn? In other words, if you are driving on Georgia 
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Avenue and want to drive into the parking lot, would you have to turn in 
72 this lot, you would have to turn right, wouldn't you? A. Yes. 
Q. If, upon entering this driveway here, you were intending to 
park against the building at a forty-five degree angle, would your car 
as you made that forty-five degree turn after entering this lot have 
butted against any portion of this area here? A. I don't believe so. 
Q. Now, why wouldn't your car have butted up against that area 
if you made a forty-five degree turn upon entering here? A. Well, as 
- you made that turn I don't think you would come that close to it. You 
_ would be up a little. 
Q. You would be further up this way? A. That's right. 
Q. So, as I understand your testimony you would not pull up 


- against any of this stub wall or any part of the building if it were not 


there? A. I don't think so. 

Q. Now, when you have been to the Safeway Store, as you said 
before, with your mother do you know whether or not you parked on the 
lot on the north of the Safeway Store or the south side? A. I don't 

_ remember. 
73 Q. Is it true that there is a lot to the north of the store? A. Yes. 

Q. Do you ever use the lot on the other side of the store? A. Yes. 

Q. Can you describe for us the condition of the paint about which 
Mr. Roberson has asked you? Mr. Roberson asked you whether this 
was painted. A. It was painted, but after she fell I looked at it carefully 
and it was painted but it was chipped. The paint was quite old I would 
say. 

MR. ZITOMER: That is all I have. 

RECROSS EXAMINATION 
BY MR. ROBERSON: 

Q. Let me ask you this: do you remember having your deposition 
taken in this case, Mrs. O'Connor? A. Yes, I do. 

Q. Weren't these questions asked you and didn't you answer this 
way at the time of your deposition on September 9th, 1957? 

"Question: Was it painted yellow at that time, the end of it 





painted yellow ? 
"Answer: Yes. 
"Question: Or white? 
"Answer: Yellow. 
74 "Question: Did you see anything wrong with the yellow paint that 
was on it that night? 


"Answer: No." 


Now weren't those questions asked of you and didn 't you answer 


in that manner? A. That is correct. 
Q. That is still your testimony, isn't it? A. That's right. 
MR. ROBERSON: That is all I have. 
MR. ZITOMER: The paint seemed to be freshly applied or applied 
sometime before ? | 
MR. ROBERSON: Your Honor, that is immaterial. 
THE COURT: I will sustain the objection. | 
MR. ZITOMER: That is all I have. 
THE COURT: You may be excused. 
(The witness was excused.) 
MR. ZITOMER: I call Mr. O'Connor. 
Whereupon 








HUGH O'CONNOR : 
was called to the stand as a witness by counsel for the Plaintiff and 
having been first duly sworn, was examined, and testified as follows: 
DIRECT EXAMINATION | 
BY MR. ZITOMER: : 
Q. Will you state your name, address and age, sir? A. Hugh 
O'Connor, 10706 Inwood Avenue, Silver Spring, and my age is 38. 
Q. What is your relationship to Mrs. Kelley? A. She is my 
wife's mother, or my mother-in-law. | 
Q. You are the husband of Mrs. O'Connor who just testified? 
A. Correct. | 
Q. After Mrs. Kelley's injuries did she come to stay at your 


house? A. Yes, she did. | 


: 
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Q. Mr. O'Connor, after her fall did you have occasion to go to 
this particular store with me? A. Yes, I did. 

@. And at my request did you make certain measurements ? 

A. Yes. 

Q. Did you note them down on paper? A. I noted them on a piece 
of paper, and I think I put the date on the piece of paper. I don’t remem- 
ber for sure. 

Q. If I showed you the paper with your signature on it, the notes 
that you made, would that refresh your recollection as to the date? 

A. Yes, it would. 

Q. What is the date, the exact date, on which you went to the 
scene? A. June the 9th, 1957. 

Q. Is that the date on which the photographs were taken? A. It 


Q. Asa matter of fact, Mr. O'Connor, this is you in the corner 
of the photograph, isn't it? A. Yes, it is. 

Q. Now, were you able to measure the distance from this stub 
wall or curb to this curb here? A. Yes, I was. 

Q. What was the distance which you found that to be? A. Seven 
feet. 
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Q. Is that measuring on a direct line across? A. That was as 
close as possible. 

Q. What is the distance from the stub wall to the curb to the 
closest edge of the building? A. That is three feet four inches. 

Q. What is the height of the stub wall, the highest point of the 
stub wall to the ground? A. I believe it is seven and a half inches, yes. 

Q. Do you have a measurement on the width of the stub wall? 
A. No, Ihaven't. Oh, yes I have. It is six inches wide. 

Q. Now, Mr. O'Connor, what did you determine to be the distance 
from the edge of this driveway, the closest edge of the driveway that I 
am pointing to here, on a straight line with the building, the corner of 

82 the building, referring in this photograph to what would be from 

about here down to here? A. To the edge of the building? 
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Q. Yes. A. That is 21 feet. 


Q. And what, sir, is -- 
MR. ROBERSON: What is 21 feet? | 
MR. ZITOMER: 21 feet from this point here. _ 
MR. ROBERSON: You mean the driveway that cars go up? 
MR. ZITOMER: Would you mind stepping here and pointing out 
for Mr. Roberson the distance you just referred to? | 
THE WITNESS: (At the blackboard) That would be from this 
north driveway, from here (indicating on photograph), from this point 
of the curbing to the building, and it is approximately 21 feet. 
BY MR. ZITOMER: | 
Q. And will you give us the distance you measured of the length 
of this marble facade of the building? A. That is approximately 12 feet. 
Q. You may resume your seat now. You know som ething about 
engineering as a plumber, do you not? A. Engineering? 
83 Q. Well, something about angles? A. I knowa little about it 
from taking a few measurements. 





Q. Did you, at my request, attempt to come into be driveway 


and drive at a 45 degree angle against the building? | 
MR. ROBERSON: I object to this. | 
THE COURT: I will sustain the objection. | 
BY MR. ZITOMER: | 
Q. How do cars park against the building as they come into this 
driveway? A. How do they? 
Q. How did they park with reference to this building? 
MR. ROBERSON: Your Honor, there is no evidence this man 
was there at the time of the accident. : 
THE COURT: If he knows, he can testify. 
THE WITNESS: They park, I would say, on an angle probably 
about 45 degrees. | 
BY MR. ZITOMER: | 
Q. There are markers or lanes on the parking lot? A. Yes, I 
think there are. I think that they are shown on some of the photographs. 
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Q. Could you come down here once more and identify these two 


objects shown in Exhibit No.1? A. Well, these markings here are 
apparently where the cars, when they used to come in this driveway and 


park that way on a 45. 
84 Q. What are these two white objects that are shown in these photo- 
graphs? A. Gee, I don't know what you would call them. 

Q. Maybe I could show you another photograph. Now, can you 
make out the white objects on this photograph? A. Yes. 

Q. Point them out for the jury, all of them, will you? A. They 
are pieces of metal, probably brass, and there are four of them that 
enable people to park in certain zones. 

Q. In other words, markers indicating methods in which to park? 
A. Yes. 

Q. Could you determine what these other gray marks are? 

A. They look like markers to me that were taken up. 

Q. But at the time Mrs. Kelley fell and at the time the photographs 
were taken, that was the condition? A. They were parking this way 
where these markers are. 

Q. Which is shown on this photograph by the manner of parking 
of these cars? A. Yes. 

MR. ZITOMER: That is all I have. 

MR. ROBERSON: No questions. 

(Witness was excused.) 

Whereupon 

BESSIE BURHANS 
was called to the stand as a witness by counsel for the Plaintiff and 
having been first duly sworn, was examined, and testified as follows: 
*x * * 
88 PAIGE HOPKINS 
was called to the stand as a witness by counsel for Plaintiff and having 
been first duly sworn, was examined,and testified as follows: 
DIRECT EXAMINATION 
BY MR. ZITOMER: 
Q. Please state your name and address, sir. A. My name is 
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89 Paige Hopkins and my address is Silver Springs, Maryland. 


Q. What is your profession, sir? A. Civil Engineer and Regis- 
tered Land Surveyor. : 

Q. And are you a member of the firm of Maddox and Hopkins? 
A. Yes, Iam a partner. 

Q. Where is your place of business? A. 8506 Dickson Avenue, 
Silver Springs. 





Q. Will you briefly state your formal training as an engineer ? 
A. I was graduated from the University of Maryland with a Bachelor of 
Science Degree in Civil Engineering. I have taken post- graduate work 
through the Department of Agriculture. I am registered as a profes- 
sional Engineer and Land Surveyor in Maryland, Virginia, Rhode Island 
and Florida. | 

Q. Mr. Hopkins, what engineering societies and associations do 
you belong to? A. The American Society of Civil Engineers, the 
National Society of Professional Engineers, the American Congress of 
Surveying and Mapping, the American Society of Photogrametry, the 
Maryland Society of Engineers. 





Q. Are you an officer in any of these organizations? A. Iam 
the president of the local chapter of the National Society of Professional 
Engineers. | 
@. Will you kindly state the experience that you i had in your 
field after the completion of your formal education? A. Our firm 





has been engaged in general development work, primarily sub-division, 
shopping centers, work of that type since 1945. 

Q. Asa result of your professional training and experience and 
education are you aware of any established principles of safety engi- 
neering and safety construction with respect to public buildings and the 
walkways, passageways and the parking lots which adjoin them ? 

MR. ROBERSON: May we approach the bench, your Honor ? 

(At the bench:) | 

MR. ROBERSON: Your Honor, the pre-trial provided for an ex- 
change of the names of witnesses. I don't have ae in my file that 





46 
says anything about Mr. Hopkins. This is a new issue to me. 

MR. ZITOMER: We had no such stipulation in the pre-trial. 

MR. ROBERSON: I thought that it said witnesses’ names would 
be exchanged. 

MR. MAY: They didn't even give us a pre-trial statement at the 
pre-trial. 

MR. ROBERSON: I am talking about the pre-trial order. 

THE COURT: That is right. It says the names of witnesses are 
to be exchanged forthwith. Have you got the names of Maddox or Hop- 

91 kins ? 

MR. ROBERSON: No, sir. 

MR. ZITOMER: We never got any of their names either. 

MR. ROBERSON: Let me finish my statement to the Court. They 
served interrogatories on us and we answered the interrogatories show- 
ing anybody we knew of who had anything to do with this accident. I don't 
know of any Maddox. This is a surprise witness as far as I am concerned. 

MR. ZITOMER: We have likewise supplied them with all names of 
witnesses in their interrogatories. 

MR. ROBERSON: You didn't give us Maddox name. 

MR. ZITOMER: He is not a witness to the fall. 

MR. ROBERSON: It doesn't say to the fall. It says all the wit- 


nesses. 


. 
ne 25 . 
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MR. ZITOMER: Your Honor, they haven't given us any names. 

MR. ROBERSON: I haven't called anybody either. 

THE COURT: Did he answer in the interrogatories who he was 
going to call as witnesses ? 

MR. ZITOMER: He didn't state who he would call. He indicated 
simply, as we did, the names of witnesses to the fall. 

THE COURT: Well, do you object to this testimony? 

MR. ROBERSON: Yes. 

THE COURT: I will sustain it. You have not complied with the 
order. Do you have any other witnesses? 

92 MR. ZITOMER: May we have leave to amend this order? 
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THE COURT: It is too late now. You cannot EGE it at the trial 
when the trial is half way through. | 
MR. ZITOMER: Your Honor, at the pretrial we feel under all 
these circumstances the binding effect of the pretrial order is creating 
an injustice because at the pretrial there was no concession they were 
going to make any -- 
THE COURT: What is he going to testify to? 
MR. ZITOMER: That the particular manner of construction of this 
stub wall could have been eliminated by another manner of design. He 
is going to testify to alternate methods which would have eliminated the 
obstruction to the free flow of traffic and would have directed traffic 
around that and could have created a raised sidewalk in that area with 
a ramp. : 
THE COURT: I will sustain your objection. 
MR. ZITOMER: May I make a further proffer ? 
THE COURT: Yes, make it on the record. | 
MR. ZITOMER: He will state also that in his professional opinion, 
as shown in these photographs, that a car turning into the parking lot, 





as shown in the two entrances, making a forty-five degree angle to the 
building, would not have butted against the facade which purportedly was 
designed, because of the simple geometry which would indicate the sides 
of two forty-five degree angles being the same length of|the facade, 
93 would be far below that part which an automobile would butt up 
against. ne 
He would also testify that in and around public buildings parking 





lots normally have passageways to and from the parking lot; that the 
areaway in here, in his professional opinion, would constitute a passage- 
way into the parking lot and it is well recognized in the profession that 
obstructions should be eliminated in the passageways, but that if it were 
necessary to have this thing, which he would testify would not be neces- 
sary because of the nature and extent of the parking, because of the 
manner in which they park, he would state that there is @ manner of 


design which Safeway themselves employed, which would have eliminated 


the hazard here and still carried out that purpose. 
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He would have further shown that Safeway themselves have em- 
ployed a different manner accomplishing this same purpose, which man- 
ner itself would have eliminated the necessity for the stub wall. And to 
illustrate that we have pictures of the way and manner in which this 
particular obstruction could have been avoided. May I be excused for a 
moment to get those photographs? 

(Pause) 

He would testify, and I offer this as an exhibit for the record, 
these three photographs -- May I have these marked at this time, your 
Honor ? 

THE COURT: Very well. 

94 THE DEPUTY CLERK: Plaintiff's Exhibits No. 9, 10, and 11 for 
identification. 


(The photographs referred to were 
marked Plaintiff's Exhibits Nos. 9, 
10 and 11 for identification.) 


MR. ZITOMER: He would testify that Plaintiff's Exhibit No. 11, 
which shows a sidewalk tapered to a slope, parallel to the building, 
which is tapered to a slope to the sidewalk which runs in front of the 
building, is a method or generally accepted method and used method of 
construction; that this was the type of construction known to Safeway 
and it was in existence at the time Mrs. Kelley fell; that by the employ- 
ment of the sidewalk here rather than a stub wall running the length of 
it that pedestrian traffic rounding the corner would have warning that 
there is a step or break between the sidewalk and a parking lot by the 
fact that as one walks up the slope his eye would tell him and advise 
him, forewarn him that the land upon which he is about to walk being of 
a different height than the land upon which he was then standing, he 
then would be forewarned and would look for a stepping off place or 
curb, as we frequently find on the sidewalk. 

MR. ROBERSON: The photograph you are showing his Honor is 
an entirely different store, isn't it? 

MR. ZITOMER: This is a store located about five miles from the 
store in question, and this is designed to show the knowledge that Safeway 
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themselves had of the safer methods of construction at the time 


involved. | 

Now, he would further testify that an engineer in designing always 
prefers a sidewalk with a curb rather than a stub wall on a parking lot, 
and the reason they do is because even though they may have to build a 
ramp to the curb, a person, even though he may not have seen a curbing 
and even if he should step off the curbing without apparent warning, 


would not as likely injure himself because then he would be simply 





stepping down and would have his footing. | 

Likewise, when stepping up on the curbing he would testify that 
when you step up on the curb you have a larger surface upon which to 
stand, so the danger of stepping is not as great. Also, that the curbing 
itself, as it existed, represented something that would not have to be 
stepped up upon or from but would be stepped over. I think there are 
some other matters. ! 

He would testify that assuming the stub wall or curbing which we 
have here and are referring to, as the existing structure over which 
Mrs. Kelley fell, could have been eliminated by reducing the length of 
it by at least three feet, which would have eliminated the entire portion 
which is seen in Plaintiff's Exhibit as protruding into the passageway, 
and that by eliminating the length of that stub wall and cutting it down 

from its present or former twelve feet down to perhaps six feet 
that it would still have afforded the protection that was necessary to 
automobiles butting up against this tile or marble as the cars were 
parked, and would have stopped only one wheel of the car, and the other 
wheel would not be necessary. So even if, as he would term it, the 
poorer method of construction were adopted, even then the stub wall 
could have been reduced by a full distance of two feet which would have 
eliminated that portion over which Mrs. Kelley fell, and at the same 
time without any degree or to any extent limiting the hazard that 
existed there. | 

He would testify further that as one approaches the corner of the 
building to that parking lot it is apparent from the photographs that 

| 
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one does not see the stub wall at a great distance as one approaches, 


and that Safeway themselves recognized this particular type of danger 


by building the type of railing which exists and is depicted in Plaintiff's 


Exhibit No. 9. 

This is a railing which extends out into the sidewalk designed to 
guide the public away from a danger or obstruction. 

MR. ROBERSON: And that is also another store. 

MR. ZITOMER: The three photographs show the store at 923 
Thayer Street, Silver Spring. These conditions were known to exist at 
these particular stores May 24th, 1957, and for a substantial period of 

time before that, indicating again the knowledge of the Safeway 
people themselves as to safe methods of construction. 

He would further testify that the construction of the sidewalk 
shown in Plaintiff's Exhibit No. 11 would have cost very little more, if 
any more, perhaps just a small proportion more, because, as he states, 
the actual concrete used is the small portion of the expense, that the 
major part of the expense in constructing a stub wall here is in the 
forming, and therefore the stub wall would have to be formed on three 
sides as the sidewalk would have to be formed on one side, the top 
smooth and sloped off so that comparative cost between a stub wall and 
the cost of the sidewalk itself would have been negligible. 

He would also have testified further that the stub wall which is 
shown in the photographs depicting the scene in which Mrs. Kelley fell 
could have been removed by Safeway or whoever else was responsible 
for the construction of Safeway, and it is agreed that Safeway owns and 
controls the particular area involved, that is the stub wall, the parking 
lot and the building, that that could have been removed for the cost of 
approximately $100.00. The entire stub wall could have been removed 
for that cost. 

He would testify further, your Honor, and we would proffer evi- 
dence at this point, that the stub wall in question has been removed by 

the Safeway. 

THE COURT: You can't put that in under any circumstances. 
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MR. ZITOMER: I want to make that proffer, that it was unneces- 
sary to confirm and corroborate the fact that the stub wall -- 


THE COURT: Any change made subsequent to the accident is not 
admissible. 
MR. ZITOMER: We have a number of cases which go on to recog- 


nize the general rule that changes made afterward are not admissible 
except when they have a bearing on the case for other reasons, and as 
Mr. Roberson in his opening statements said, this stub wall was de- 
signed to protect the marble facade. I think, in view of that statement, 
that he said it was built to give protection, that it has been removed and 
there is no other method, and it is now smooth and free should be ad- 
missible. We should like this small photograph marked as an exhibit 
for the record to show the condition of the store at the present time. 
THE COURT: It can be marked but it is not admissible. 


(The photograph referred to was 
marked Plaintiff's Exhibit No. 12 
for identification.) 


MR. ZITOMER: And also this photograph. 


(The photograph referred to was 
marked Plaintiff's Exhibit No. 13 
for identification.) 


THE COURT: Do you have anything else? | 

MR. ZITOMER: Rather than call Mrs. O'Connor back to the 
stand, your Honor, I should like to make the proffer at this time, if it 
would be acceptable, as a proffer of proof -- | 

THE COURT: That is excluded. 

MR. ZITOMER: May I have the record show that 3 we have made 
such a proffer ? 

THE COURT: Yes. 

MR. ZITOMER: To prove that -- 

THE COURT: That they removed it? 

MR. ZITOMER: That the condition of the Seema Store has been 
changed. 

THE COURT: Is that all now? 
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MR. ZITOMER: That is all we would proffer by that witness. 

MR. ROBERSON: Does that conclude the plaintiff's case? 

MR. ZITOMER: Yes. 

MR. ROBERSON: Your Honor, shall I make a motion at the bench 
or would you prefer to have the jury excused first? 

THE COURT: We will excuse the jury. 

(Whereupon the jury was excused.) 

THE COURT: Now, Mr. Roberson, you may proceed. 

MR. ROBERSON: Your Honor, at this time I would like to make a 
motion for a directed verdict in favor of the defendant on two grounds: 

100 one, lack of negligence and secondly, under Maryland law, con- 
tributory negligence as a matter of law. 

Plaintiff's opening statements charges us with negligence in two 
respects: one, he said this was an obstruction under the circumstances, 
this curbing; number two, he said we were pushing carts at a rapid rate 
of speed. Our position, your Honor, is that the accident was -- that this 
condition was not negligence; that the sole proximate cause of the acci- 
dent was the failure of Mrs. Kelley to see this curbing which did not 
protrude out onto the sidewalk, and her stepping on this thing which was 
painted yellow, which her daughter herself saw, and which her daughter 
stepped over. 

I believe I have two 1957 cases from Maryland, your Honor, which 
I think are controlling in this case. The latest one is William Morrison 
against Suburban Trust Company. That is reported at 130 Atlantic 
Second, 915, a 1957 case decided by the Court of Appeals, Maryland. 

In that case, your Honor, the plaintiff was visiting the defendant's com- 
mercial garage on mutual business. 

He went in and they were talking together and they started walking 
through the garage to the garage owner's office, and as they were walk- 
ing along side by side in conversation the plaintiff fell over a jack handle 
that was sticking out from in front of these cars, and the Court of Ap- 
peals of Maryland said there was no negligence in that connection; that 
the defendant in that case had the usual and ordinary things in connec- 


101 tion with garages and that the plaintiff's only excuse for not 
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Seeing it was the conversation with the other man as they walked along. 


They said that under those circumstances it was not negligence. The 
man's name who owned the garage was Cobb. They affirmed the di- 
rected verdict in favor of the defendant Saying this, at page 917: 

"We find that Cobb was not negligent in failing to anticipate Mor- 
rison would not foresee and guard against the danger that was actually 
encountered." 

And finding no breach of any duty owed by Cobb, affirmed the 
judgment and the judgment was confirmed in that case. 

The other case which I think is of Significance here is that of 
Benjamin against Mayor and City Council of Baltimore, reported at 
128 Atlantic Second 265. 

That was the case which the plaintiff was pushing a cart along one 
of these back streets in Baltimore and he was diverted, his attention 
was diverted by an automobile horn behind him blowing, and he turned 
his head to see what it was, and as he turned he walked into this hole 
in this street of Baltimore, and the Court of Appeals in Baltimore 
affirmed an NOV in favor of the defendant there, saying, ''Here the ap- 
pellant knew of the hole in the street." He had been down there a time 
or two before and knew this was out in the open. "Here the appellant 
knew of the hole in the street up until the time he fell in it. He walked 
down the middle of the street pushing ahead of him a cart which partially 
obstructed his view of the street. His case depends primarily on the 
diversion which caused him to ignore the hole. In Burns against Balti- 
more, supra, it was held the call from Mrs. Wyman to Mrs. Burns was 
not sufficient to excuse her from contributory negligence as a matter of 
law in falling in the hole. In Knight against Baltimore, supra, the fact 


that the driver of the wagon was talking to a companion on the wagon 
Seat at the time was held not to be sufficient diversion. 

If the mere sounding of an automobile horn from a parked car 
on a city street is sufficient diversion to excuse a pedestrian pushing 
a cart down the middle of the street from negligence in stepping in a 


hole which he knew was there, practically anything happening out of the 
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ordinary would excuse negligence in stepping into such a hole. To so 


hold would place a burden on'a municipality which would be entirely 
unreasonable. 

So, I say under the circumstances of our case and in line with 
those two opinions there was no negligence here. Namely, here was a 
jack handle sticking out from under this automobile on a commercial 
establishment. In our case we have a curb. Everybody knows there 
are curbs in parking lots at various places. This curb was visible. 


Your Honor can see from this photograph here, that is Defendant's Ex- 


103 hibit 1 for identification, that as you parallel in front of the store 


you can see just before you get to that corner, and the fact of the matter 
is that the measurement from Mr. O'Connor is that that is three feet, 
four inches from the corner of the store. 

Now, the plaintiff herself was somewhat out from the wall so she 
could see it as she came to this corner. Her claim is that her atten- 
tion was diverted, and by what, a string of carts coming along in this 
direction. I say that that is not a sufficient excuse for failing to see. 

She took two steps to her left and fell over the end of that wall. 

I think under those circumstances, under the law of Maryland, regard- 
less of what it would be in the District of Columbia, she is not entitled 
to the jury because number one there is no negligence, and number two 
she would be guilty of contributory negligence as a matter of law, 
because here was an object plainly visible and not an unusual object 
because there are curbs in all parking lots, and therefore, although we 
are all sorry she fell, here was a thing which her daughter admits was 
painted yellow, and we are not guilty of any negligence in this case, 
and that Mrs. Kelley herself was contributorily negligent as a matter 
of law under the law of Maryland, which controls in this case. 

MR. ZITOMER: Your Honor, please, there is nothing mystical 
about the law of Maryland. The law of Maryland is the identical law 

104 as the Fourth Federal Court of Appeals which recently said in 
Wilmer versus Rittenhouse, 209 Fed 2nd, 554, which arose out of a 
Federal District Court of Maryland, and there the court adopted 
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language which we frequently find in cases in the District of Columbia 
which go this far: "Where the plaintiff is confronted by a sudden 
emergency or startled or her attention is diverted by an apparent 
hazard created by the defendant, that what she does in response to this 
apparent hazard, this distraction, this sudden emergency, is not under 
the law to be deemed to be negligent." | 

Now, that language appears in many of our own Washington cases 
and that was the language used in the Fourth Circuit Court of Appeals 
in Wilmer versus Rittenhouse where there was a man on the highway 
who saw a man coming down the road and thought he would run over him 
so he ran off of the road into the field and the car chased him, so to 
speak, into the field, and he threw himself down on the ground in an 
attempt to get out of the way of the car, and the trial court found against 


him because he ran off the road and tried to get away, claiming that that 


was his negligence. 





The Court of Appeals said, ''No, what he has done in a sudden 
emergency created by the defendant is not negligence on his part." 

Now, Maryland has two or three cases which are actually the 
weaker cases than the case before your Honor. In one case of Denbow 

105 versus C and P Telephone Company, 87 Atlantic and, 504, this 

was a situation of a pedestrian walking down a passageway near the 
sidewalk or in the street, and as he walked toward this open manhole 
which C and P had left in the road, his attention was admittedly dis- 
tracted by the activities of the C and P Telephone Company employees 
who were making some sort of movements or were writing something 
upon the wall near him, and as he walked toward this open manhole, 
his attention being distracted by the C and P employees, he fell into 
the manhole and injured himself. And Maryland Court of Appeals held 
that this distraction was created by the activities of the defendant com- 
pany itself so this distraction, since it was caused by the C and P Tele- 
phone Company, they were responsible for the consequences of it. 

Now, we have another case, Burket versus Smith, 94 Atlantic 2nd, 
460. This, I guess, is a typical example of what happens so frequently 

| 
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when the wife goes after the husband who is ina tavern. As she went 


to get her husband home from the tavern, when she went in she had to 

step backward because the door was being opened. When she stepped 

backward she fell down the stairs which were in close proximity to the 

doorway. There was nothing particularly wrong with the steps she fell 

down but these steps were near to the areaway to which she had to walk, 

and the Maryland Court of Appeals held that acts done spontaneously in 
106 response to a normal impulse shall not be deemed negligent. 

Now, the language we feel that is applicable here is in this Burket 
versus Smith case. "Acts which are done in calm deliberateness might 
be judged negligent, may yet not be so regarded where done spontane- 
ously in response to a normal impulse without adequate opportunity for 
reflection." 

That was the fall down the steps. The Walker versus Dante case 
appears at 64 Appeals, 75, and the reason I refer to these cases, and 
Wilmer versus Rittenhouse, the language is so similar to that used by 
the Fourth Circuit Court of Appeals. We know we get our own common 
law from Maryland. 

In Walker versus Dante, here in the District of Columbia, a 
customer of one of the stores that went into a passageway downtown 
near 11th and F Streets, I believe, went into one of these stores witha 
passageway, with windows on the right and left, and you walked a dis- 
tance of about nine feet before you come to the doors that open into the 
stores. And at the point the passageway comes from the store right up 
to the sidewalk, and when you walk into the store you turn and walk 
toward the passageway a distance of nine feet to the door. — 

The plaintiff in this case got three feet and she fell over a rise 
in the passageway that was about so high (indicating), and the case was 


107 directed against her in the lower courts and the Court of Appeals 


held that this rise was a condition which one would not ordinarily expect 
to find in entering a storeway. It was an obstruction to the free flow of 
traffic that one not anticipating the obstruction was not to be deemed 
guilty of contributory negligence, so the defendants themselves were 
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found guilty of negligence in maintaining that condition. : 

Now, the principal distinction between the cases that Mr. Roberson 
refers to and the case we refer to are simply this: All the cases he 
refers to -- this distraction which caused the injury, was a distraction 
which was associated with the defendant. In one case it was an auto- 
mobile horn on a public highway. Certainly the defendant had nothing to 
do with that highway. 

In the other case they were talking, the plaintiff was talking to 
someone else and they had, of course, nothing to do with that particular 





distraction. 

Our point here, your Honor, is that under Walker versus Dante, 
which from reading the Maryland cases as well as the District of Co- 
lumbia cases, we would agree the law of the District of Columbia and 


Maryland are the same -- under the Dante case the existence of this 





obstruction alone in this passageway where one would not expect to find 
an obstruction would be sufficient evidence from which the jury could 
conclude negligence. From Burket versus Smith, Wilmer versus 

108 Rittenhouse, Denbow versus C and P Telephone Company, we 
would conclude that a distraction or sudden emergency or sudden hazard 
or an apparent danger which was created by the defendant and which the 
plaintiff responds to, even though she would not have done exactly the 
same thing under different circumstances, shall not under the law be 
deemed contributory negligence. ! 

Now, we feel that the particular law that applies in this case is 
contained in these instructions, and I would like to read them simply to 
illustrate how we think the law applies to the particular facts in this 
case. 





"Store patrons are entitled to rely to some extent upon the pre- 
sumption that the proprietor will see that the approaches to the store 
provided for patrons' use are unobstructed and reasonably safe. 

Therefor, after considering all the circumstances, if you find the 
approach being used by Mrs. Kelley, the plaintiff, at the time of her 


injury, was not reasonably safe either by reason of the location and 
| 
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condition of the wall over which she fell or by reason of the use of the 
approach for pushing the empty carts from the parking lot or by both 
reasons and that the manner in which he used the approach was such as 
that reasonably expected of a woman of ordinary judgment and caution, 
and as a result either of the ‘unsafe condition or of the use of the passage- 


109 way she was injured, then your verdict should be for the plaintiff. 


When determining whether or not her use of the approach was 
such as that reasonably expected of a woman of ordinary judgment and 
caution you should bear in mind that acts which, if done in calm delib- 
erateness might be judged negligent, may yet not be so regarded where 
done spontaneously in response to a normal impulse without adequate 
opportunity for reflection." 

I don't think there is any dispute about the fact that defendant 
Safeway Stores has a duty to exercise reasonable care under all the 
circumstances extending to the parking lot adjoining, because as was 
said in Lyons versus Safeway, 107 Atlantic 2nd, Municipal Court of Ap- 
peals, "She is entitled to a free passageway to the Safeway Stores, is 
entitled to the passageway to and from their store and adjoining property 
as well as a safe passageway inside the store proper." 

Now, I think the best way we can possibly illustrate the law that 
is supplied here would be to discuss that particular application as they 
are in this case, I should simply like to use these proposed prayers. 

THE COURT: I don't want the prayers. I want the law. 

MR. ZITOMER: In Hellweg versus C and P Telephone Company, 
71 Appeals D. C., 346, the question arose as to safer method of con- 
struction. It was held that if the telephone company had a safer method 

110 of avoiding the injury which occurred to the plaintiff -- the plain- 
tiff was struck by lightning coming down a wire -- if this safer con- 
struction was known to the telephone company they should be bound to 
consider that, and it may be for the jury to determine whether or not 
the safer method of construction should be employed. 

Now, the actual circumstances that Mrs. Kelley felt are these, 
and we submit that they are the conduct and actions of the ordinary, 
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reasonable person who would exercise due care: as she approached 
this passageway, as shown by the photograph, and we don't know whether 
or not she had ever -- as a matter of fact, it is a matter of strong 
doubt -- whether she had ever before this day passed the area in which 
she fell, and this picture is taken, as we can see, from a distance of 
about three feet from the edge of this wall. 

Now, when looking into the parking lot there appears to be, and 
is, an invitation to the public to walk into the parking lot this way. The 
only other way a person could walk into the parking lot would be to step 
up on the grass, step over this curb or step down this sidewalk here 
and use the passageway used by all automobiles. This is the only 
entrance way that pedestrians use going to and from the Safeway Store. 

Now, being a passageway for the use of pedestrians alone, not for 
the vehicular traffic, was it reasonable for Safeway, knowing that this 
condition existed, was it reasonable for a Safeway attendant to have 

111 taken a long train of carts and push them rapidly toward this 

blind intersection, if you please, not knowing whether anyone else was 
coming around this corner? 

Had the circumstances been different, a split second difference 
in timing, it may have been that Mrs. Kelley could have been struck down 
and so would have broken her hip. In that case there would have been no 
doubt or even any motion argued at this particular point. 

Can we reason that because Mrs. Kelley attempted to save herself 
of that particular injury that therefore Safeway is not responsible for it 
because she did that which we would all expect her to do? As a matter 


of fact, had she not stepped out of the way and been struck, Mr. Rober- 


son would be arguing she was guilty of contributory negligence for not 
having gotten out of the way of the carts when she realized the danger 
that existed in the rush of these carts. 

We must give the plaintiff the benefit of the doubt in ruling on 
this motion. You have to concede her testimony. The evidence which 
has been so far introduced are the facts in the case. Mr. Roberson 
referred to the fact that this stub wall could be seen as it is in this 
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picture. Mrs. Kelley testified that she did not see that until she was 


right up on this particular scene. 

112 This picture was necessarily was taken back at some distance in 
order to get an eye view, but she testified her view was obstructed by 
this wall and it is a blind view, and obviously in the passageway. 

We know, looking at these photographs, there is nobody in the pic- 
ture, no line of carts filling up the passageway, and it appears to us, 
looking at it now without a single thing in view, except that stub wall, 


that anybody would have seen it, but let's take ourselves back to the 


actual circumstances as they existed when a woman of 78 years of age, 
as she came about this stub wall and was startled by the onrushing train 
of carts which was half the length of the railing we have here, coming 

to her as fast as a man could walk -- we would have to agree that a man 
could walk as fast as 8 or 9 or 10 miles an hour. 

MR. ROBERSON: Oh, I -- 

MR. ZITOMER: And a distance of five feet away, how long does it 
take for a train of carts traveling at a fast walk? We know from walk- 
ing in the army that one walks they judge four miles an hour approxi- 
mately, but walking faster than that they would be -- this would have 
taken simply a split second to go from this point to there through the 
passageway. 

Our argument is simply this: that certainly because she attempted 

113 to save herself from this injury she should be in no worse condi- 
tion or worse position in this court than had she stood her ground and 
been struck by these Safeway carts. 

As a matter of fact, she should be in a stronger position today 
because she did that which the ordinary and reasonable and prudent per- 
son would have done under the circumstances. 

She wasn't concerned with the law at the time. She wasn't thinking 
about asserting a claim against Safeway. She wasn't thinking about what 
a court or jury might think of her actions as she reacted spontaneously 
to this danger. She was simply trying to do that which the law implores 
her to do, look out for herself. And in the course of doing that, she 
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stumbled over this obstruction which she was virtually invited to use. 


Now, obviously this area is on the same ground and level as the 
sidewalk. When one walks into this area between the stub wall and build- 


ing there is no warning, your feet don't feel anything. There is no rise 





to your feet. Your eye doesn't detect a difference in eye level. If you 
were to walk from the sidewalk onto the street or the street onto the 
sidewalk, as our own Court said in the Dante case, one may expect to 
find a curb when one walks off a sidewalk into a street. ‘One may expect 
to find a curb when one walks from a street onto a sidewalk, but cer- 
114 tainly one would no more expect an obstruction standing here than 
I would expect a briefcase or chair to be standing right here in front of 
me. 
Now, we should like your Honor to consider the language in the 
case cited by Mr. Roberson about the jack handle on the floor of the 
garage, because it bears directly on what I have said can reasonably be 
expected to find. The Court in that case said that jack handles are 


usually found in garages and that is one of the reasons for taking the 


action they did in that case. 

Here the man was being distracted by someone not associated with 
the defendant's place of business, and while walking around a garage 
where tools are expected to be lying around, one might be put.on notice 
of them, but -- | 

MR. ROBERSON: Excuse me. The man he was talking to was the 
defendant himself. : 

MR. ZITOMER: But here -- the defendant himself being next to 
him -- but here the passageway, as I said earlier, I don't think anyone 





can take issue with me on the fact that as you come to this area, this 
entire area is an invitation to the public to enter into it. 
You enter into that passageway. I don't think anyone in this court 
can honestly say to Mrs. Kelley, Mrs. Kelley, you should not have 
jumped out of the way as you did," or, "Mrs. Kelley, you should have 
seen that stub wall.'' When she has already testified there were other 
115 people on the scene. There was her daughter in front of her. 
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This is a condition which Safeway Stores ought to recognize. They ought 
to know they have thousands of customers coming in and out of that store. 
They ought to know that passageway is frequently congested with carts, 
and they ought to know it is frequently congested with people using it. 

They ought to know that people have stepped over in the passage- 
way as Mrs. O'Connor testified she did, stepped over this curbing, in 
order to avoid the carts, and so the necessity for stepping over that 
curbing must, to any ordinary person, constitute some degree of hazard, 
and particularly when we know elderly people patronize the stores. 

So, to summarize very briefly, if we take into consideration the 
poor lighting condition, because this was five minutes before nine. It 
was after twilight had ended, civil twilight. Mrs. Kelley does not recall 
that lights were on in this particular parking lot. She recalls that it was 
dark; whether or not this thing was painted or not would make no differ- 
ence in that twilight hour when it is so difficult and dangerous in walking 
about. 

Safeway, knowing the darkened condition of the passageway, know- 
ing that people were coming out of this parking lot, should never have 
rushed the carts as they did. They could have elected an alternate 

_ method of going back to the store. They could have brought their carts 
116 in some other manner through the door. They could have shortened 
the length of the stub wall. They could have built a sidewalk or ramp 

along that wall where the wall now exists. 

As a matter of fact, the evidence shows that the existence of this 
thing was completely and utterly unnecessary. 

Now, does the fact that people have to walk over it, as Mrs. 

_ O'Connor testified she had to walk over this thing many times before, 

_ does the fact that a person has to walk over that thing constitute a hazard 
and does it constitute a hazard particularly if it is an unnecessary curb- 
ing to have there? 


? 


Mr. Roberson has made the point that we all are accustomed to 
_ curbings on parking lots. I don't think we are. We are accustomed to 
_ curbs at sidewalks, the kind you step down from and step up on, but we 
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| 
are not accustomed to come to a sudden blind corner and be confronted 


with an obstruction in which you have an opportunity to see only about 
three or four feet away, and then be confronted with heavily rushing 
traffic. | 

There was an interesting case that came out of the Western District 





of Pennsylvania in the Federal Court fairly recently, because it bears on 

exactly what we are talking about. This was Daniels versus the County 

of Allegheny, an opinion by Judge Wilson, United States District Judge. 
117 It now appears at 145 Fed Supp, 358, and this was a situation where 

the Plaintiff came out of her airplane to come to the administration build- 

ing, or from one building to another, and there was a long ramp that was 


used for traffic. 





This ramp sloped down for some distance and at the end of the 
ramp there was a normal step, where one would simply step down. 

The plaintiff, while walking down this ramp, down the entire length, 
said she didn't see the step because of the congestion of traffic, and when 
she came to the step she fell and injured herself, and Judge Wilson, in 
ruling on the judgment NOV held this was a step that didn't have to be 
there. It was unnecessary for the step to be there. | 





The people who built this ramp should have anticipated that crowds 


of people would use it, and when walking in a congested crowd you 


wouldn't anticipate or see the step. | 


There was also evidence introduced in that case which showed the 


matter could have been eliminated. The slope could have been taken down 
to nothing so there would have been no step at all, and that was introduced 
to show that fact that after all, it was unnecessary, and Judge Wilson 
commented on that in denying the motion for NOV. | 
I looked through that case and found there have been no appellate 
decision, and it has been several years since that decision was rendered. 
118 Now, the Restatement, Torts, discusses the subject, not necessarily 
of obstructions, but discusses the degree of care that the owners of busi- 
ness establishments must exercise. And it doesn't bear directly on the 
point but it does emphasize the fact that one is entitled to rely upon the 
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presumption that Safeway Stores has exercised due care, and when one 


walks into this areaway, the very name "Safeway" itself implies the 
greater degree of safety than they would find at my house or anyone's 
house, which they are entitled to. 

They are lured into a sense of security and that is why they come 


to the store, they can buy safely and wisely there. 


I should like to refer your Honor to these Washington cases, 
D. C. cases: Washington, Georgetown Railway Company versus Hickey, 
located at 5 App DC 436; then there is Sears, Roebuck Company versus 
‘George, 75 U.S. App. D.C. 73; Ward versus Terminal Railroad Company, 
58 ALR, 1222. This plaintiff had the audacity in this case to jump off 
the train because he thought there was going to be a collision, and sur- 
prisingly there was no collision but he was injured, and the court held 
‘that that was the negligence of the defendant and not his negligence. 
There is a similar situation found in Jennings versus B and W 
Railway Company, 29 App. D.C. 219. 
Now, I think from all these cases that the conclusion is inescapable 
119 that there doesn't have to be bodily contact between the plaintiff, 
between the plaintiff's carrier or carts or car or train or automobile or 
what have you, and the defendant, before the plaintiff is bound to the 
injury that occurs, if there was an apparent hazard, if the conduct was 
reasonable, if it was caused by the negligent conditions, considering all 
the circumstances involved, that the plaintiff is entitled to recover be- 
_ cause she acted as a reasonable prudent person would do and the law 
would so require her to do. 
MR. ROBERSON: If your Honor, please, I wanted to point out that 
in this case the plaintiff's own evidence shows there was a seven foot 
_ passageway for the carts and pedestrians; that the curbing of which they 
complained was some three feet, four inches, and painted yellow; that it 
- was apparent and open; that there was no question of going around the 
corner because this object was visible before you got to the corner. 
The plaintiff herself took two steps to her left before she was 
able to come into contact with the end of it, and I don't think it's fair to 
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compare curbing in and about a parking lot with an open manhole as in 
the C and P case he was talking about. Curbings are not unusual things 
and the very photographs that have been introduced in evidence show 
curbings, so it is not an unusual thing. Open manholes are unusual. 
The distinction that counsel draws between the latest case which I 
. could find in Maryland on this point and the Morrison against the 
120 Suburban Trust Company is the diversion there, the thing that 
attracted or distracted the plaintiff's attention from the jack handle in 
that case was the act of somebody else. It wasn't. The thing that the 
man -- he was talking to a man named Cobb, and the defendant in that 
case was the executor of Cobb's estate. Cobb died before the case came 





to trial so the case were there as if it were the plaintiff and the defendant, 
or the visitor to the garage versus Cobb or Cobb's estate. Cobb was the 
man he was talking to and walking along with to Cobb's office. So, I 

think his distinction between the 1957 Maryland case which says it 

wasn't negligence and our case just doesn't exist, because the distinction 


he seeks to draw is that in that case, in our case, here was some carts 





pushed by a Safeway employee whereas in the Morrison case against 


Suburban Trust the conversation was with someone other than the defen- 


dant. That is not a sound distinction because Cobb was the man he was 
talking to. | 
I think that is the law of Maryland and under the circumstances in 


this case there was no negligence, but certainly this is a thing that the 
plaintiff would by the exercise of reasonable care for her own safety 


have seen, and therefore, even if it were negligence, she under the law 





of Maryland would be guilty of contributory negligence in not seeing 
what was plainly there painted yellow for her to see and which her 
121 daughter was able to see both at the time and after the accident. 

THE COURT: What is that jack handle case citation? 

MR. ROBERSON: 130 Atlantic 2nd 915. It is reported also in 
213 Maryland, page 64. That is April 10th, 1957. | 

THE COURT: I am not impressed with the plaintiff's case but I 
will look at these citations before I make my ruling. | 
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MR. ZITOMER: Your Honor, may I just state I think I cited the 


Burket versus Smith case -- 
THE COURT: Yes, you did. I have got them all that you have told 
me about. We will reconvene at 10:30 tomorrow morning. 
* * oe 
122 Washington, D. C. 
October 25, 1958 
* * * 
123 MR. ZITOMER: Your! Honor, please, before the jurors take their 
_ places may I address the court with reference to the pretrial order in 
this case? 

THE COURT: No. Bring the jury in. 

(The jurors were seated in the jury box.) 

THE COURT: Ladies and gentlemen of the jury, the plaintiff's 
case has been completed and the defendant has moved for a directed 
verdict. This is a sad case in some respects as the plaintiff, an elderly 
lady, sustained serious injuries. 

No recovery can be had in any lawsuit for injury unless there is 
also a corresponding negligence. This accident happened in Maryland 
and the court must follow the law of Maryland and apply Maryland law 
in deciding this case. 

The proximate cause of the plaintiff's injury in this instance was 
her tripping over a curbing. Maryland distinguishes between situations 
where the injuries were caused by abnormal conditions of the business 
premises that created the danger which the visitor had no reason to 
anticipate or guard against, and situations such as those presented by 
the evidence in this case. 

Visitors to a parking lot must anticipate that on a parking lot 
there are going to be curbings. And in the case of Chalmers versus 
Great Aittantic and Pacific Tea Company, cited at 172 Maryland 552, 


the Court said, in noting that boxes and cartons and crates and bags 


124 were found in a store scattered in more or less disorderly arrange- 


ment, said that visitors to such a store must expect to find and to guard 
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against those conditions because they are an ordinary and usual incident 


of the business. 





"One is not required to conduct an ordinary and lawful business 
at his peril merely because persons visiting his premises for busi- 
ness purposes may be injured by conditions commonly incident to 
the business, when they could have avoided the danger by exercis- 
ing the degree of vigilance which the conditions require." 


The motion of the defendant for directed verdict is granted and you 


are directed to return a verdict for the defendant. 
MR. ZITOMER: Your Honor, may I address the Court after the 
jury is discharged? | 
THE COURT: What do you want to say? 
MR. ZITOMER: With reference to -- 2 
THE COURT: I have already ruled on the motion. What is left to 


say? 
MR. ZITOMER: With respect to the testimony of the engineer, 
the pretrial -- ! 
THE COURT: You have that in the record. 
MR. ZITOMER: I wanted to point out for the record that the order 
as it was entered in this case with respect to witnesses was intended to 
be an order with respect to witnesses at the scene of the accident. 
125 THE COURT: I don't know anything about that. That is not what 
the order says. It says, "Any witnesses." | 
MR. ZITOMER: I wanted to point out that neither the defendant 
nor the plaintiff have exchanged the names of witnesses in this case. 
THE COURT: The defendant did exchange the names of the wit- 
nesses because he answered your interrogatories and told you the wit- 
nesses he had. | 
MR. ZITOMER: We had answered their interrogatories likewise. 
THE COURT: You didn't answer the one as to this engineer. 
MR. ZITOMER: There was no interrogatory addressed to the 





engineer. | 
THE COURT: Well, I have ruled, and the record is protected. 
You have your exception in the record. | 


(Whereupon, at 10:35 o'clock a.m., the above-entitled matter was concluded.) 
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[ Filed Oct. 30, 1958] 
NOTICE OF APPEAL 

Notice is hereby given this 30th day of October, 1958, that Mary 
Ellen Kelley hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court entered on 
the 28th day of October, 1958 in favor of Safeway Stores, Incorporated, 
the defendant, against said Mary Ellen Kelley, the plaintiff, upon a 


directed verdict. 


/s/ Joseph Zitomer 
Attorney for Plaintiff. 
ok * * 


POINTS ON APPEAL 

The trial court erred: 

1. In construing the pre-trial order as requiring the exchange of 
the names of witnesses to be called at the trial. 

2. In barring the testimony of the Civil Engineer, Page Hopkins. 

3. In holding that there was insufficient evidence for the jury and 
directing a verdict for the defendant. 

4. In sustaining the defendant's objections to written interroga- 
tories filed for discovery or for use in the trial, and in not requiring 
answers to the interrogatories objected to. 


/s/ Joseph Zitomer 
* kK * 


Attorney for Plaintiff 


POINTS ON APPEAL 
For a further point on appeal in addition to the points served on 
opposing counsel on the 7th day of November, 1958, plaintiff states that 


the trial court erred: 
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>. In barring evidence of the removal of the stub 


wall or bumper 


curb as it bore upon the issue of the necessity therefor, which evidence 


was offered through the witness Paige Hopkins and Mrs. Catherine 


O'Connor. 


/s/ Joseph Zitom 
aK * * 


Attorney for Plaintiff 


[ Certificate of Service] 
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QUESTIONS PRESENTED 


1. Whether the trial court properly directed a verdict 
for defendant on plaintiff’s charges of negligence in hav- 
ing a curbing in its parking lot, and operating its grocery 
carts improperly, when 


(a) The curbing is a standard condition in all such 
parking lots and its presence should have been open 
and apparent to anyone; and 


(b) The grocery carts were normal equipment in 
defendant’s store and no substantial evidence was 
presented of their negligent operation. 


2. Whether plaintiff, who stumbled over an open, obvi- 
ous curbing, of the type normally found in parking lots, 
should be found contributorily negligent as a matter of 
law, when her claim of spontaneous reaction to a “‘danger”’ 
ereated by defendant was not supported by substantial 
evidence. 


3. Whether the court below abused its discretion in not 
permitting a witness of plaintiff to testify at trial when 


(a) His name was never given to the defendant before 
trial in compliance with the pretrial order, 


(b) Defendant was surprised, and would have been 
prejudiced by the witness’ testimony, and 


(c) His testimony was inadmissible because it would 
have involved a matter in which the jury was just as 
qualified as the expert. 


4. Whether evidence of subsequent removal was prop- 
erly rejected in view of the public policy against dis- 
couraging post-accident changes. 

5. Whether defendant’s objections to certain interrog- 
atories which were too broad or irrelevant were properly 
sustained by the court below before trial. 
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IN THE 


United States Court of Appeals 


For THE District oF CotumsBia CiRcuIT 


No. 14,841 





Mary Exten Ketiey, Appellant, 
v. 


Sareway Srorss, Inc., Appellee 


Appeal from the United States District Court for the 
District of Columbia 





BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal taken by the plaintiff from judgment 
entered on a directed verdict for defendant in the trial 
court. (J.A. 67-68). The facts surrounding the accident 
from which the complaint arises are as follows: Plaintiff, 
Mary Ellen Kelley, a 79 year old woman, was shopping 
with her daughter at appellee Safeway’s store in Wheaton, 
Maryland, on May 24, 1957 (J.A. 7, 19). They left her 
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daughter’s home in Silver Spring about 8:00 P.M. with 
plaintiff’s six year old grandson (J.A. 20), and drove to 
the store, parking in Safeway’s parking lot (J.A. 30). 
This lot is located alongside the store to the right as one 
faces the store front (J.A. 30), and has ample facilities for 
night lighting (J.A. 14). After making their purchases, 
plaintiff, her daughter, and her grandson left the store and 
proceeded along the sidewalk in front of the building to- 
ward the parking lot (J.A. 19, 20, 24). Plaintiff testified 
that as they walked toward the parking lot together, her 
daughter was closest to the building, her grandson was in 
the middle, and she herself was on the outside closest to 
the street (J.A. 25).? 


In the parking lot there was a concrete curbing about 
twelve feet long, whose front end was even with the build- 
ing front and which ran parallel to the side of the building, 
along the inside edge of the parking lot (J.A. 43). The ecurb- 
stone was three feet four inches from the side of the build- 
ing (J.A. 42) ; its obvious purpose was to protect the build- 


ing’s decorative marble or tile fafeade from being struck 
by automobiles.” 


As the three shoppers approached the parking lot en- 
trance, plaintiff’s daughter saw a store employee coming 
toward them from the lot. He was pushing a line of 
grocery carts eight to ten feet long (J.A. 32), and, although 
coming ‘‘fast’’, he was not running (J.A. 32). She stepped 
over the curbing (J.A. 31). Her mother also saw the 
employee approach and took two steps to the left (J.A. 


1 Mrs, O’Connor testified that her mother was ‘‘behind me’’ as they pro- 
ceeded toward the parking lot (J.A. 20). However, she admitted that she 
was carrying a large bag in her arms and did not look to see where her 
mother was (J.A. 30), and did not know whether the mother was out from 
the store wall (J.A. 39). 


* Plaintiff’s Statement of the Case indicates that this curbing ‘‘ protrudes 
several feet into the natural passageway from, the sidewalk [in front of the 
store] into the parking lot’’ (Brief for Appellant, p. 2). This statement is 
misleading. Plaintiff introduced no evidence to show what she meant by the 
*“natural passageway’’ into the lot, and plaintiff’s exhibits show that the 
curbing ended exactly on a line with the front of the building. 
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26). Her toe hit the stub wall and she fell, sustaining the 
injuries complained of (J.A. 21). Plaintiff had passed 
through this same opening upon entering the store (J.A. 
24), but testified that she had failed to observe any curb 
either at that location or anywhere in the lot, although she 
was aware that parking lots generally had curbings (J.A. 
24). She had been to this store before (J.A. 24). The curb 
over which she stumbled was painted yellow, and was 
visible at the time of the accident (J.A. 39, 41). 


Plaintiff described the time of day as ‘“‘twilight’’ (J.A. 
23). She did not remember whether the parking lot lights 
were on (J.A. 27). She had no difficulty seeing things as 
she left the store (J.A. 23, 24), and saw the employee 
approaching her with the carts (J.A. 23). Her vision was 
good (J.A. 23). 


Before trial plaintiff served interrogatories on defend- 
ant’s counsel (J.A. 4-5). Defendant answered some of 
these, and refused to answer others on the grounds that 
they were too broad, or irrelevant (J.A. 6-7). Plaintiff 
had demanded therein a wide range of information about 
other falls outside the store unrelated to the curb in ques- 
tion (J.A. 5-6, Interrogatories Nos. 3, 4), information 
about the construction, purposes and painting of the curb, 
(J.A. 5-6, Interrogatories Nos. 5-8, 10), and about lighting 
and parking arrangements in the parking lot (J.A. 5-6, 
Interrogatories Nos. 9, 13). Plaintiff filed a motion to 
compel answers (J.A. 12). Upon hearing, the court below 
sustained defendant’s objections to some, and overruled 
them as to others (J.A. 13). Defendant duly answered 
those interrogatories to which response was required by 
the court order (J.A. 13-14). 


In its pretrial order, the court below required that the 
‘¢names of witness, if any are to be exchanged forthwith’”’ 
(J.A. 11). Plaintiff never submitted to defendant any 
names in compliance with this order (J.A. 45-46). At trial 
plaintiff attempted to introduce an engineer who was 
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allegedly an expert in safe construction methods for public 
buildings (J.A. 44-45). Defendant objected, on the grounds 
of surprise, that plaintiff had never submitted this witness’ 
name prior to trail (J.A. 46). The court below sustained 
the objection and refused to allow the engineer to testify 
because of failure to comply with the pretrial order (J.A. 
46). Plaintiff claimed that defendant had failed to comply 
with the pretrial order as well, because she had not received 
the names of defendant’s witnesses (J.A. 46). However, 
defendant had given plaintiff, as part of its answers to 
interrogatories, the names of all persons whom it was 
aware had knowledge of the facts and circumstances sur- 
rounding the fall (J.A. 6, 46). And defendant had intro- 
duced no witnesses at all when the court below directed a 
verdict (J.A. 46). 


At the end of plaintiff’s case, defendant moved for a 
directed verdict on two grounds: 


(1) lack of negligence; 


(2) plaintiff’s contributory negligence as a matter of 
law (J.A. 52). 


The court granted this motion, holding that visitors to 
parking lots are bound to anticipate that they will find 
eurbings therein, and must guard against such conditions 
‘‘heeause they are an ordinary and usual incident of the 
business.’’ (J.A. 66-67). From this judgment plaintiff 
has appealed (J.A. 68). 


SUMMARY OF ARGUMENT 
I. 
The complaint alleged (J.A. 3) that the defendant was 
negligent in two respects: 
(1) In defendant’s maintaining (improperly, it is 
claimed) a concrete curbing along the side of its store 


over which plaintiff stumbled when she stepped aside to 
allow defendant’s employee to pass; 
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(2) By the conduct of this employee who was pushing 
grocery carts off defendant’s parking lot, and who 
‘‘rushed’’ them at plaintiff, and caused her to step aside. 


The court below properly directed a v€rdict for defend- 
ant at the end of plaintiff’s case, correctly ruling that the 
proof failed to show any actionable negligence under 
Maryland law with which defendant should be charged. 
Moreover, the result was also correct because under Mary- 
land law one falling over a plainly visible object without 
adequate excuse cannot recover. 


As for defendant’s maintaining a curbing in its parking 
lot, no negligence was shown. Maryland does not impose 
on the store proprietor the burden of liability for accidents 
which happen because of a normal condition of the pre- 
mises. Rather, only for an abnormal condition, which a 
plaintiff has no reason to anticipate and which the store- 
keeper has not adequately warned against, can there be 
liability. Here the trial court correctly held that curbings 
are normal to a parking lot, and that plaintiff was bound 
to anticipate and guard against them. 


Furthermore, defendant had no reason to realize that the 
eurbing should involve a risk to plaintiff, because the 
passageway into the parking lot was ample for all traffic, 
and the curbing was painted yellow to call attention to it. 
Defendant was fully justified in believing that plaintiff 
would see the curbing as did her daughter and, presumably, 
her grandson. 


Defendant was not negligent through its employee in 
bringing the grocery carts back from the parking lot. The 
plaintiff admitted that she had been to the store before, 
thus should have been aware that carts were used to haul 
groceries to the lot which would then necessitate their re- 
turn to the store. Her daughter’s groceries were being 
hauled in a cart at the time of the accident. There was 
ample space for persons to go to and from the lot. Plain- 
tiff took two full steps to the left before stumbling and had 
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no difficulty seeing the employee when she actually looked 
at him. The witness’ characterizations of the employee’s 
speed as ‘‘fast”’ can have no probative value because they 
are purely subjective and cannot even give to a jury a basis 
for intelligent decision. Thus, considering all the evidence 
in the light most favorable to the plaintiff, the trial court 
ruled properly. 


Ii. 


All the evidence points to no primary negligence on 
defendant’s part thus the trial court properly directed a 
verdict. Moreover, the right result was reached for the 
additional reason that under Maryland law plaintiff was 
contributorily negligent as a matter of law. The presence 
of the curbing was an open and apparent condition which 
plaintiff was bound at her peril to observe. Plaintiff 
admitted that she had been to defendant’s store before, and 
had actually passed through this very opening when enter- 
ing the store on this occasion. Nonetheless she failed to 
exercise reasonable care by taking the steps to her left 
without looking, and her own negligent actions became the 
proximate cause of her injury. 


As for plaintiff’s acting ‘‘without adequate opportunity 
for reflection’? in a sudden emergency, this was not an 
“‘emergency’’. The curbing and carts were both plainly 
visible before she reached the corner and she, like her 
daughter and grandson, could reasonably have avoided 
both. Plaintiff was out from the front wall of the store 
and the carts were heading toward it from the opposite 
direction. Thus, this was not a “‘turn of the corner’? case. 
Moreover, even if it were, a corner carries its own warning. 
A person cannot approach a busy corner without being 
aware that someone may be coming the other way, and then 
in the event of a collision claim the other person should be 
hable. 
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Ii. 


For several reasons, the trial court was correct in sus- 
taining defendant’s objections to the alleged expert testi- 
mony of plaintiff’s witness Hopkins. Plaintiff had never 
submitted the name of this witness to defendant in com- 
pliance with the pretrial order; defendant therefore would 
have been surprised and prejudiced by his evidence. He 
would have invaded the province of the jury, which an 
expert is not permitted to do. Finally, his proposed testi- 
mony on subsequent repair was obviously inadmissible on 
well-founded public policy grounds. 


IV. 


The Court below properly sustained defendant’s objec- 
tions to certain of plaintiff’s interrogatories. The per- 
missible scope of pretrial discovery is that the information 
desired must be relevant to the subject matter involved 
and by the interrogatories in question plaintiff was seek- 


ing irrelevant matter which did not bear upon the allega- 
tions in her complaint. 


ARGUMENT 
I. 


Plaintiff Failed to Produce Any Substantial Evidence of 
Negligence on the Part of Defendant 

In Maryland, under whose law this case must be decided, a 
storekeeper may not be held liable to a patron for accidents 
occuring because of a usual or normal condition of the 
premises. Morrison v. Suburban Trust Co., 213 Md. 64, 
130 A. 2d 915 (1957); Chalmers v. Great A. & P. Tea Co., 
172 Md. 552, 192 Atl. 419 (1937). Rather, it is only the 
unusual or abnormal condition which may fasten liability 
upon the proprietor. The Maryland courts feel that any 
other rule would place an unrealistic and impossible burden 
upon the businessman. 
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This reasoning is well illustrated in Morrison v. Sub- 
urban Trust Co., supra, which is close in point to the instant 
situation. That case involved an invitee to defendants’s 
garage who tripped over the handle of a four-wheel jack 
protruding from under a car about four inches above the 
floor. The body of the jack was under the front of the car 
inside the garage. Plaintiff was walking with the owner 
toward the latter’s office. The two were conversing, and 
plaintiff, who admitted he looked up instead of down, did 
not see the handle before hitting it. The trial court found 
plaintiff contributorily negligent as a matter of law. On 
appeal the judgment was affirmed, the court finding no 
need to rule on that question ‘‘since we think there is no 
evidence of primary negligence’’. In language which is 
just as applicable to this case, the court said, 


It: is conceded that Morrison [plaintiff] was an in- 
vitee to whom was owed the duty of ordinary care. In 
our opinion, ordinary care in the conduct of a garage 
does not require that the floor area used in the day- 
by-day operations be free of jack handles which, in 
the nature of the business, must constantly be used or, 
if it is not, that a warning of their presence must be 
given a visitor.’’ 213 Md. at 66, 130 A.2d at 916. 


And quoting with approval from Chalmers v. Great A. & 
P. Tea Co., supra, it continued, 


<‘(ne is not required to conduct an ordinary and law- 
ful business at his peril merely because persons visiting 
his premises for business purposes may be injured by 
conditions commonly incident to the business, when 
they could have avoided the danger by exercising the 
degree of vigilance which the conditions required. Id. 
at 67, 130 A.2d at 916. 


Furthermore, it is well established in Maryland that 
the possessor of land is held liable for harm caused to an 
invitee by a condition of his property only under the fol- 
lowing circumstances: 
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(1) The owner realizes the condition constitutes an un- 
reasonable risk to the invitee; 


(2) He has no reason to believe that the invitee will him- 
self discover the risk; 


(3) He fails to exercise reasonable care to make the 
condition safe or to warn the invitee. Morrison v. Sub- 
urban Co., supra; see Restatement, Torts § 343 (1934). 


If any condition can be called ‘‘usual’’ or ‘‘normal’’ in 
a parking lot which is contiguous to a place of business, 
it is that such lot contains curbings up against which a 
driver rests the front wheels on his car. See Brooks v. 
Sears Roebuck & Co., 302 Mass. 184, 19 N.E. 2d 39 (1939). 
The plaintiff herself admitted as much, while in the same 
breath stating that she had not noticed the Safeway lot 
eurbings: (J.A. 24) 


‘¢Q. And you were aware of the fact that on grocery 
store lots, including this one, there were curbings at 
various places, didn’t you? 

A. I hadn’t observed them particularly. 

Q. You mean you didn’t know there were any curbs 
on parking lots? 

A. Oh, around the parking lots, yes, but I hadn’t no- 
ticed them around the Safeway.’’ 


The need for such structures is obvious—to help regulate 
the parking of automobiles within the lot.° Plaintiff un- 
justifiably claimed that this particular curbing was not 
needed, because the traffic pattern existing at the time of 
the accident made parking against it inaccessible (Brief 
for Appellant, p. 12). This is is not true. Defendant’s 
answer to plaintiff’s interrogatory number 9(a) makes it 
clear (J.A. 14): 


3 Also, in defendant’s case, to protect the building’s marble facade from 
defacement by careless drivers, That markers may indicate that it is desired 
that ladies park at a particular angle has little relation to the angle at which 
many actually park. 
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‘There is no requirement that automobiles face in any 
particular direction when parked adjacent to the south 
wall of the store in question, and this was true on May 
24, 1957 [date of the accident].”’ 


Under the general Maryland rule regarding liability for 
conditions existing on realty, it is equally impossible to 
find defendant negligent. A space of seven feet existed for 
pedestrian ingress to and exit from the lot, without touch- 
ing any curbing (J.A. 42). Thus, defendant had no reason 
to realize that (as plaintiff claims) the condition would 
constitute a risk. Curbs are common in outdoor parking 
lots, as they are along all streets and some driveways; de- 
fendant was completely justified in believing that the plain- 
tiff would see the condition herself. ‘In considering 
whether the invitee will discover and realize the risk, 
the owner is entitled to assume that he will act as a 
reasonable man would act.’’ Morrison v. Suburban 
Trust Co.,213 Md. 64, 69,130 A.2d 915, 917 (1957). To make 
doubly sure that the curbing would be seen, its ends were 


painted yellow. Plaintiff’s daughter testified to this fact, 
and also said that there was nothing wrong with the paint 
on the night her mother fell (J.A. 40-41). 


The location of the curbing is not dangerous. Plaintiff’s 
exhibits, part of the record on appeal, will show that unless 
an individual walks toward the parking lot while pressed 
against the building’s front, the curb will become ap- 
parent to him—if he cares to look—long before he meets it. 
Plaintiff was not pressed against the wall and the curb end 
was therefore within her vision from the time she left the 
front door of the store. 


Plaintiff’s citation of Chalmers v. Great A. & P. Tea Co., 
supra, is not helpful to her case. That case, involving boxes 
in a narrow, constricted grocery store aisle is not similar 
to the instant situation. And Chalmers expressly recog- 
nized, as the trial court herein pointed out (J.A. 67), that 
one is not required to operate a business in peril of liabil- 
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ity for conditions commonly incident to the business. In 
Chalmers, the groceryman’s employee could easily have 
moved the boxes (over which plaintiff stumbled) to a safer 
location. Furthermore, they were about the same color 
as the floor, were not the kinds of objects easily stepped 
over (or on), and bottled up still further an aisle made 
narrow by display racks and counters. The situation here 
involved being entirely different, Chalmers’ result on those 
facts is not ground for a like result. More appropriate 
is Brooks v. Sears, Roebuck & Co., supra. Plaintiff, park- 
ing at defendant’s service station, started to walk across its 
parking lot to enter the store’s rear door. Plaintiff was 
watching traffic in the lot, trying to cross it safely, and in the 
process stumbled on the lot’s wooden curbing. From a jury 
verdict for plaintiff, defendant’s exceptions were sustained. 
On appeal, held, affirmed. The court held that curbings 
were normal for parking lots, and plaintiff should have 
expected to find them. 


Plaintiff presented no substantial evidence of negligence 
through the handling of the carts. Carts taken to the lot 
obviously must be returned by someone. Pushing the carts 
toward the center of a seven foot opening is no ground for 
a holding of negligence. Plaintifff here had been to this 
same grocery store before (J.A. 24). She admitted (J.A. 
24) that on the day of the accident she had walked, when 
entering the store, through the very same opening where 
she later fell. She must in the exercise of reasonable ob- 
servation have known that grocery carts were used to 
take purchases to the parking lot. In fact, her daughter’s 
packages were being transported in this manner (J.A. 20). 
Plaintiff further testified that the employee was walking his 
earts toward the center of the opening, and that she had 
no trouble seeing him. Since the opening’s width was 
established at seven feet (J.A. 42), plaintiff could easily 
have passed alongside the carts and still remain within 
the opening. The only solid evidence presented to indicate 
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the employee’s speed was that he did not run, but walked 
(J.A. 32). The witness’ subjective conclusions that he was 
going ‘‘fast’’, or ‘quickly’? (J.A. 19, 32) have no pro- 
bative value. Upon such tenuous, self-serving observations 
a finding of negligence by the jury could not be upheld. 
‘‘They are mere expressions of comparative opinion and 
mean little in law.’? Bates v. Escondido Union High School 
Dist., 9 Cal. App. 2d 43, 45, 48 P. 2d 728, 729 (1935). Facile 
adverbs like ‘‘fast’’ prove nothing because they lack preci- 
sion of meaning. As the Seventh Circuit said in a slippery 
floor case, Stephens v. Sears Roebuck & Co., 212 F. 2d 260, 
261 (7th Cir. 1954): ‘‘What is ‘slippery’ to one person 
might not be ‘slippery’ to others.’’ 


The cases cited by plaintiff for the contention that de- 
fendant negligently handled its carts are patently inappro- 
priate. No analogy to the instant situation is provided by 
a case; where a train whistle negligently blown at a cross- 
ing frightens a plaintiff (Baltimore & O. R.R. v. Harris, 121 
Md. 254, 88 Atl. 282 (1913)); where an individual is re- 


quired to drop onto a platform to escape being struck by 
timber on a passing train (Tuttle v. Atlantic City R.R., 66 
N.J.L. |327, 49 Atl. 450 (1901)); or where she must jump 
to escape a derailed car (Buchanan v. West Jersey R.R., 
o2 N.J.L. 265, 19 Atl. 254 (1890)). 


II. 
Plaintiff Was Contributorily Negligent as a Matter of Law 


The argument presented above establishes that there 
was no negligence on defendant’s part; thus liability can- 
not be imposed. But even if defendant were negligent in 
some fashion, the trial court’s action would still be correct 
because plaintiff was contributorily negligent as a matter of 
law. As shown above, the presence of the curbing was an 
open and apparent condition. Plaintiff was bound to have 
seen it if she cared to look, either on the two other occasions 
when she visited the store or on the day of her accident. 
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Even if she did not see it, her own failure may not be used 
by her to lift the bar of contributory negligence. Accord- 
ing to the law of Maryland, ‘‘a party cannot walk upon 
an obstruction which has been made by the fault of another 
and avail himself of it, if he did not himself use common 
and ordinary caution.’’ Sutton v. Mayor & City Council, 
914 Md. 581, 584, 136 A. 2d 383, 384 (1957) (Plaintiff con- 
tended that he was relieved of the duty to observe an ob- 
vious tree box, on which he stumbled, because of the 
distraction of sidewalk imperfections; held, insufficient 
excuse); see Allshouse v. Borough of Wilkinsburg, 
343 Pa. 323, 22 A. 2d 756 (1941). So here the plain- 
tiff, by tripping upon a curbing, when her own testi- 
mony indicates that her vision was good, and when in her 
position on the outside of the group she must have been 
able to see clearly, contributed to her own accident and 
cannot recover. See Benjamin v. Mayor & City Council, 211 
Md. 541, 128 A. 2d 265 (1957) (Diversion of a honking 
automobile horn held not sufficient to excuse plaintiff from 
an obvious and open hole in the street). 


As for her acting without adequate opportunity for re- 
flection because of the alleged ‘‘emergency’’ created by 
defendant’s carts, defendant contends that this is not a 
situation where plaintiff may be so easily relieved of her 
duty of care. No ‘‘emergency’’ was created. The court 
below, in a position to see the witness, and giving plaintiff 
the benefit of the doubt on every issue, was not impressed 
with this contention. There was less emergency for the 
plaintiff, who was farther to the outside, than for either her 
daughter or grandson, yet neither of them had any diffi- 
eulty. Accordingly, plaintiff’s so-called ‘‘emergency”’ is 
but another example of trying to lift herself with the 
use of self-serving descriptions. There was no emergency 
to excuse her own heedless action. 
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TIL. 


The Trial Court Properly Interpreted the Pretrial Order in 
Excluding the Testimony of Plaintiff’s Expert Witness 


The court below, as part of its pretrial order, required 
that ‘‘The names of witnesses, if any, are to be exchanged 
forthwith’? (J.A. 11). At trial, plaintiff attempted to in- 
troduce the testimony of an engineer who was an alleged 
expert in the safe construction of public buildings (J.A. 
44-45). Defendant had never received the name of this 
witness in accordance with the pretrial order (J.A. 
45-46). The court properly sustained defendant’s ob- 
jection to this testimony, and at the same time prop- 
erly refused plaintiff’s request to amend the pretrial 
order (J.A. 46). 


Federal Rule of Civil Procedure 16 specifically deals 
with pretrial procedure and says in part, ‘‘[A]nd such 
order; when entered controls the subsequent course of the 
action, unless modified at the trial to prevent manifest in- 
justice.’? Rule 12(a) of the rules governing United 
States District Courts for the District of Columbia spe- 
cifically requires that cases shall be pretried in ac- 
cordance with Federal Rule 16. One of the prime 
reasons for, and advantages of, the pretrial procedure 
is to remove the element of surprise from trials. As 
stated by the late Chief Judge Laws. 


‘‘One of the vital, if not the outstanding, advantages of 
pretrial procedure is to take the trials of cases out 
of the realm of surprise and maneuvering, whereby an 
unwary counsel might see the just case of his client lost. 
It may be romantic and charming to watch the skillful 
trial lawyer ... pounce upon an uninformed .. . counsel, 
but the results frequently are not just.”’ Address by 
Hon. Bolitha J. Laws before the American Bar Ass’n., 
Section of Judicial Administration, Sept. 10, 1940, 
printed in 1 F.R.D. 397, 399 (1941). 


Plaintiff in her brief seems to contend that the trial court, 
in the exercise of its broad discretion ‘‘to prevent mani- 
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fest injustice’’ should have departed from the pretrial order 
by allowing the testimony of this witness. Defendant con- 
tends, to the contrary, that it would have been manifestly 
unjust to permit the testimony and that the court below 
acted properly. The order is plain upon its face, calling 
for an exchange of the names of ‘‘witnesses’’ (J.A. 11). 
If the plaintiff misinterpreted it, the court, acting under 
its discretionary powers, prevented introduction of testi- 
mony for which the defendant had understandably prepared 
no rebuttal. To have required defendant, in the middle of 
trial, to find an expert, familiarize him with the case, and 
introduce him to counter plaintiff’s surprise evidence would 
be to impose the sort of burden which Rule 16 was passed 
to prevent. 


‘‘No doubt situations may occasionally arise in 
which counsel discovers some vital new matter, 
after pretrial and before the trial. The pretrial order 
may then be amended to include the new issue. 


‘<Tf counsel waits until the trial, he is bound by the pre- 
trial order unless the trial court relieves him of the 
pretrial order to prevent manifest injustice. Of course, 
it is contemplated that this will be done only in ex- 
ceptional eases, as otherwise the adverse party may 
be taken by surprise and in a proper case may be- 
come entitled to a continuance and possibly a mistrial, 
if the case is tried before a jury.’’ Holtzoff, J., in 
McCarthy v. Lerner Stores Corp., 9 F.R.D. 31 (D.D.C. 
1949). 


Plaintiff claims in her brief that defendant had not com- 
plied with the pretrial order (Brief for Appellant, p. 14). 
This is not correct. Defendant had given to plaintiff in its 
answers to interrogatories the names of all witnesses to the 
facts and circumstances of the ease (J.A. 6). Defendant 
contemplated calling no further witnesses at trial. 


There can be no doubt that defendant was surprised by 
introduction of the expert, despite plaintiff’s counsel’s 
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allegation to the contrary (Brief for Appellant, p. 14). 
Defendant certainly could not deduce from the nature of 
plaintiff’s interrogatories and pretrial statement that this 
was contemplated. That defendant had no expert witness 
itself stands as mute proof that no such testimony was 
expected. This is particularly true as revealed by counsel’s 
sweeping proffer of what would have gone before the jury, 
uncontested, if this sleeper witness had been put on the 
witness stand. 


The testimony was further inadmissible for an entirely 
different reason. Its entire thrust and effect would have 
been to show that defendant’s maintenance of a curbing 
close to the side of the building was dangerous and unduly 
hazardous under the circumstances. However, it has long 
been a rule in the District of Columbia that expert opinion 
evidence is inadmissible as proof of a fact which the jury 
might as easily deduce for itself from direct evidence. The 
Jury would have been able to decide from photographs and 
the testimony of plaintiff’s witnesses whether, under all 
circumstances, the curb should have been placed as it was. 
No expert was needed for this; the jury could as easily have 
decided for itself. See Kenney v. Washington Properties, 
Inc., 16 U.S. App. D.C. 43, 128 F. 2d 612 (1942) ; District of 
Columbia v. Haller, 4 App. D.C. 405 (1894). 


The point raised by plaintiff, that evidence of the re- 
moval of the curbing was improperly excluded, is pre- 
mature. (Brief for Appellant, p. 16). The admissibility 
of the witness’ testimony in general must first be estab- 
lished. Defendant contends, of course, that such evidence 
in any case may not be let in, under the rule that evidence 
of subsequent repairs may not, because of strong public 
policy, be admitted. See Avery v. S. Kann Sons Co., 67 
App. D.C. 217, 91 F. 2d 248 (1937); Altemus v. Talmadge, 
61 App. D.C. 148, 58 F. 2d 874, cert. denied, 287 U.S. 614 
(1932). Nor does the evidence here fall within any of 
the rule’s exceptions set forth in Shelton v. Southern Ry,., 
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193 N.C. 670, 139 S.E. 232 (1927). It would obviously have 
had the effect of showing to the jury the defendant’s guilty 
knowledge. This is exactly the reason that such evidence is 
excluded. Hecht Co. v. Jacobsen, 86 U.S. App. D.C. 81, 
180 F. 2d 13 (1950), cited by plaintiff, is not appropriate to 
interpret this rule. That case concerns not evidence of sub- 
sequent repair, but evidence of other, safer, equipment 
which at the time of the injury defendant was using in a 
different part of its store. Hellweg v. Chesapeake & P. 
Tel. Co., 71 App. D.C. 346, 110 F. 2d 546 (1940) is also in- 
appropriate; it involves the defendant’s customary use of 
safety devices in other places, not evidence of subsequent 
repair. 


IV. 


The Court Below Properly Sustained Defendant’s Objections 
to Certain Pretrial Interrogatories Propounded by Plaintiff 
Prior to trial, plaintiff served interrogatories on de- 

fendant (J.A. 4-6). Some of these were irrelevant to the 

accident, or were entirely too broad to be answered with- 
out including irrelevant information. Upon defendant’s 

refusal to answer certain of the questions propounded (J.A. 

6-7), plaintiff moved to compel answers (J.A. 12). 

This motion was subsequently argued and an order 

issued from the court which sustained some of defendant’s 

objections and overruled others (J.A. 18). 


Plaintiff now alleges in her brief (Brief for Appellant, 
p. 17) that the court below committed error when it re- 
fused to require defendant to answer all plaintiff’s in- 
terrogatories. This argument is without merit. 


The permissible scope of pretrial depositions or inter- 
rogatories is set forth in Federal Rule of Civil Procedure 
26 as ‘“‘any matter, not privileged, which is relevant to the 
subject matter involved in the pending action’’ (emphasis 
added). The answers which plaintiff desired are irrelevant, 
thus may not be obtained by her. 
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Plaintiff, by her original interrogatories 3 and 4, at- 
tempted to discover information about falls ‘‘at or near 
the place where plaintiff fell,’? and falls where the site 
was undetermined (J.A. 5). This was amended by the 
court, upon argument on the motion, to falls which occurred 
‘fas the result’’ of tripping over the curbing in question 
(JA. 13). Plaintiff now argues (Brief for Appellant, p. 
17) that her original interrogatories 3 and 4 were worded 
to ‘‘allow of no interpretation by the defendant either 
as to the cause of any particular fall or the exact site 
of the fall.’? Plaintiff had no legitimate interest in any 
prior falls other than those caused by tripping over this 
particular curbing. Such information bears no relation to 
the issues of this trial and, if directly requested, would be 
properly refused. Defendant’s answer to the interrogatory 
as amended by the court was under oath, which is required 
by Rule 33, F.R.C.P., and itself permitted no interpreta- 
tion. It gave information on the only matter to which 
plaintiff was entitled. Furthermore, it is submitted that 
plaintiff is too late. If she thought that defendant’s an- 
swer to the interrogatory was inadequate her proper rem- 
edy was a motion in the court below. This issue should 
not be raised on appeal. 


Objections to plaintiff’s interrogatories 5, 6, 7, 8, 9(b) 
and 9(e) were likewise properly sustained. The issue was 
whether its presence was a negligent obstruction, and the 
date of the curbing’s construction, the name of those build- 
ing it, names of the planners, and its original and present 
purposes would not serve to throw light upon that issue. 
Plaintiff says this information was required to ‘‘establish 
. .. that the stub wall was unnecessary’? (J.A. 17). De- 
fendant considered the curbing desirable and there is no 
rule of law which requires a property owner to strip his 
land of constructions which are open and apparent because 
other persons’ preferences differ from that of the land- 
owner. 
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Having obtained an answer to her interrogatory 9(a) con- 
cerning the direction in which automobiles are required to 
face when parked adjacent to the south side of defendant’s 
building (where the curbing is located), plaintiff has no 
cause to demand answers to 9(b) and 9(c). She learned 
that there was no particular requirement that they face 
in any direction (J.A. 14). Information about a time prior 
to the accident could serve no purpose whatsoever—except 
to give her information which would be of no use whatso- 
ever. 


Answers would not have aided plaintiff since the infor- 
mation solicited was irrelevant to her cause. Since she 
would not have been aided thereby, she is not entitled to 
reversal on this point. See Leishman v. Radio Condenser 
Co., 167 F. 2d 890 (9th Cir.), cert. denied, 335 U.S. 891 
(1948). 

CONCLUSION 


The court below properly ruled that curbstones are a 
natural and normal condition to be found in parking lots 
and, therefore, that plaintiff was duty-bound to watch out 
for them. There was likewise no substantial evidence pre- 
sented of defendant’s negligence either in maintaining the 
eurbstone or in handling its carts. 


Since plaintiff failed in her proof of negligence, and was 
contributorily negligent as a matter of law, a verdict was 
properly directed for defendant. 


The court’s rulings on the admissibility of plaintiff’s 
expert testimony and her attempts to elicit irrelevant in- 
formation through interrogatories were entirely correct. 


For the above reasons, the result below should be affirmed. 
Respectfully submitted, 


Frank F. Roperson, 
Cuaries C. ABELES, 
Attorneys for Appellee, 
Hogan & Hartson, 810 Colorado Building, 
Of Counsel. Washington 5, D. C. 
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The brief for the appellee, in the main, denies that the facts 
testified to are true and draws inferences far more favo 


rable to it than 
time the 
axiom that on motion for directed verdict, the evidence together with 
all inferences fairly deducible therefrom must be construed most 


is justified in the record or in law, ignoring at the same 


favorably to the plaintiff. In order to avoid possible misunderstanding 
of the evidence, we must at once cite the record. 
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Safeway denies that this is a "turn of the corner" case but the 
record and the photographs clearly show the corner of the building in- 
volved. It is undeniable that upon reaching the end of the building she 
saw the carts coming at her terribly fast,! took two steps” and fell upon 
the stub curb, which is indeed within two steps of the corner. 


Mrs. O'Connor couldn't see the train of carts until she passed the 
corner of the building® and upon doing so stepped into the areaway be- 
tween the stub wall and the corner with her mother close behind.* It 
was at this point that Mrs. Kelley observed the train of carts rushing 
directly at her from the opposite direction” because just as Mrs. Kelley 
had to turn the corner to enter the lot the attendant likewise had to turn, 


otherwise his eight-foot long train of carts would have gone tumbling 


1 (Mrs. Kelley on Direct Examination, JA 20-21) "... the little boy was be- 
tween us and we got to the end of the building and I saw these carts coming at 
me so terribly fast. I was afraid that they were going to hit me, and I stepped 
aside and hit my toe against the curbing..." 


2 (Mrs. Kelley on Cross Examination, JA 26) "Q. And when you stepped to 
your left to avoid the man with the carts, you took approximately two steps 
before you hit your toe against the curbing? A. I think about two." 


. (Mrs. O'Connor on Direct Examination, JA 31) "Q. Where were you with 
respect to the corner of the building shown in Exhibit 3 when you first observed 
this attendant pushing the train of carts? A. Well, you couldn't see him unless 
you were right on the corner there. Q. Where were you standing at the time 
you first saw the attendant? A. I guess I was just a little bit past that corner 
of the building." 


= (Mrs. O'Connor on Direct Examination, JA 33) "Q. You indicated 'here’, 
an areaway for the record which is the area between the stub curbing and the 
building itself, is that right? A. Yes. Q. Is that the areaway in which you 
stepped? A. Yes. Q. How far into this areaway did you step? A. Well, I 
stepped far enough in here to get out of the way. This man was coming around 
[emphasis supplied] here with the carts and my little boy, and I supposed my 
mother would step with me, so I stepped far enough over so we could all step 
over here and he could get by with the carts." Mrs. O'Connor again, at JA 32: 
". . .I stepped through here and over this by force of habit, and my mother was 
right behind me, and my little boy was right here on the side of me." 


3 See Note 1, supra. 
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off the sidewalk into the street.” The appellee attempts to place 

Mrs. Kelley side by side with Mrs. O'Connor but Mrs. O'Connor clearly 
stated that her mother was behind her and could not be persuaded to 

the contrary on cross-examination (JA 38). Their little boy was "'a 
little ahead" of Mrs. Kelley ‘and between her and Mrs. O'Connor. In- 
deed, the only fact consistent with all of the evidence is that this isa 
"turn of the corner" case; otherwise, Mrs. Kelley could not have 
reached the stub wall in two steps. | 


The evidence was sufficient for the jury to determine whether or 


not the carts were being pushed in a negligent manner, considering all 





of the circumstances, by giving the testimony in context its normally 
accepted meaning. The appellee has quite arbitrarily selected two 
words — "fast" and "quickly"'— out of context while there is an abun- 
dance of testimony in the record which, unless denied, would more 
than warrant a finding of negligence. 


Mrs. Kelley describes the manner in which the carts were being 
pushed in various terms: ! 


". . .I was so frightened, and I stepped | 
aside just to get away from that rush of carts. 
He was rushing them." (JA 28) | 


". . . we got to the end of the building and 


I saw these carts coming at me so terribly fast. 
I was afraid that they were going to hit me, and 


I stepped aside and hit my toe against the curb-+ 
ing... ."" (JA 20) | 


? 
° 





. . yes, I saw him coming just as I got 
to that opening, and he was coming so fast I was 
afraid he was going to hit me."" (JA 25) 


© (Mrs. O'Connor on direct examination, JA 33) "Q. Which way were 
they headed at that time? A. They were coming right toward us because we 
were coming right through here. They were coming right toward us because 
[he] has to turn and come around there. There is no other way to go." 





qi (Mrs. Kelley on cross-examination, JA 27) "Q. Was the little boy 
that was with you ahead of you or directly along beside you? A. He was just 
a little ahead of me." 
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"  . . Il saw this chain of carts coming at 
me so quickly, and it frightened me so that I 
stepped aside and stubbed my toe against the 
curbing or something and fell over."" (JA 19) 


't | . . Iknow it seemed awfully fast, and 
I was so afraid he was going to hit me. I was 
so frightened and I thought of nothing else but 
getting out of his way.” (JA 21) 
According to the standard dictionary the word "RUSH" is thus 


defined as a verb: 
"1. To move, push, or urge forward with im- 
petuosity, violence, or haste. 2. To act or do 
with undue haste, or without due deliberation 


or preparation. 3. To make an onset on; 
charge; carry by assault.'' Webster's New 


Collegiate Dictionary, 1956 Edition. 

The expression "mighty fast" when applied to a street car was 
held to be sufficiently definite to enable the jury to say whether or not 
the car was traveling in excess of seven miles per hour, Moore v. 
Northern Texas Co., 95 S.W. 652, 41 Tex. Civ. App. 583; the adjective 


"terrific as modifying speed was held to connote immoderate as dis- 


tinguished from moderate speed, Anderson v. Colucci, 163 A. 610, 


116 Conn. 67; and to say that a train is running "very fast" is equivalent 
to saying that it is running at a speed of more than eight miles an hour, 
Indianapolis & St. L.R. Co. v. Peyton, 76 ll. 340. 

If the language described above is sufficient when applied to 
vehicles required to be operated under the particular circumstances at 
less than nine miles an hour, then with stronger reason the descriptive 
testimony of Mrs. Kelley as related to the movement of the train of 
shopping carts in a pedestrian passageway should suffice for the most 
skeptical critic. 


The appellee's denial that the plaintiff's act of attempting to es- 
cape injury from the train of shopping carts was done spontaneously, 
in response to a normal impulse, and without adequate opportunity for 
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reflection, in view of the testimony and evidence above referred to, is 





but another illustration of the point that the only issue in this cause is 
one of fact. And the most that the defendant could expect (assuming it 
can produce some evidence at trial in support of its arguments) was 
that the case be submitted to the jury under the appropriate instructions 
on the law. We respectfully submit that the trial court erred in denying 
plaintiff the right to have the jury pass upon the issues. | 
Respectfully submitted, 


JOSEPH ZITOMER 


7705 Georgia Ave., N.W. 
Washington 12, 'D. C. 


Attorney for Appellant 








